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Dear Ms Jagose
This is an Application under Section 97 of the Coroners Act 2006 for a Third Coronial Inquiry to
be held into the death on 20 November 2000 of John Edward Tavinor.
We make this Application not least for three main reasons:
1.

Coroner Matenga’s Findings following the Second Inquiry agree with Coroner Jamieson’s
Findings following the First Inquest, that bearing failure caused the front universal joint of a
heavy truck to disintegrate, despite our having shown at the Second Inquiry that that would be
physically impossible, as such a scenario requires that two different pieces of solid metal occupy
the same space at the same time.
As Mr Morgan stated in his Application for a Second Inquiry, dated 25 February 2013:
“Worn universal joints start to vibrate and as wear increases, the vibration and resulting noise
increase markedly. If heavy trucks’ universal joints indeed disintegrate as a consequence of the
failure of one or more needle roller bearings in the front universal joint cross, the roads of New
Zealand and the rest of the world would be littered with parts of disintegrated universal joints
and driveshafts. Clearly, they are not.”
What was true then remains true today.

2.

After Coroner Matenga cut short the formal Court hearing two days early so that he could attend
the tangi for his best man, we found new evidence, wrote a Supplementary Submission and
emailed it to Coroner Matenga on 18 February 2019. We were immediately notified that Coroner
Matenga would not accept that Supplementary Submission and would not read it.

3.

The information included in five consecutive paragraphs of our letter to you dated 22 May 2019:
“Earlier this week, (i.e., the week beginning Monday, 20 May 2019) this matter became even
more serious because Mr Morgan telephoned Mr Paul White, and learned from him that he has
not been contacted by Coroner Matenga, either directly or indirectly, since the last day of the
Second Inquiry hearing, 8 August 2018. Mr White added that he had been contacted by
Mr Chris Gudsell, then Crown Counsel, seeking his advice in order for Mr Gudsell to complete
his Summary Submission to Coroner Matenga that Mr Gudsell filed on 31 January 2019.
Given the contents of our Summary Submission dated 21 September 2018 and our
Supplementary Submission dated 18 February 2019, which included statements by Mr Tony
Robinson, the Engineering Manager for Dana Australia Pty Ltd, attesting to the veracity of the
mode of failure described by us in those two Submissions, we had expected that Coroner
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Matenga would have arranged for Mr White to have been sent a copy of each of those
Submissions, and would have asked Mr White to make a detailed response, as Mr White had
been the Crown’s Expert Witness at the Second Inquiry.
That Coroner Matenga has not done this, reinforces our opinion that the Second Inquiry is on
course to become even more farcical than the First Inquiry.
As we explained on page 3 of our Supplementary Submission dated 18 February 2019, we have
found by practical experience that it is physically impossible for the plastic dust cap, which is a
very tight interference fit into the slip-yoke, to be removed undamaged from the slip-yoke
unless it is pushed out by a thrust force acting in the reverse direction to that of the mallet that
drove it into the slip-yoke in the first instance. As we described on page 5, such a thrust force
was applied by hydraulic pressure from the grease between the slip-yoke splines and the driveshaft splines, immediately before the oscillating crucifix violently impacted the front end of the
drive-shaft splines, causing the teeth marks on the aft-facing side of the crucifix and the
catastrophic disintegration of the front universal joint. As we explained on page 29, this was
corroborated by telephone by Mr Tony Robinson, Engineering Manager for Dana Australia Pty
Ltd, who said that this same failure mode had occurred on more than one occasion in Australia.
In our letter of 27 March 2019 to the Chief Coroner, cc'd to you the Solicitor-General, we
provided further corroboration by Mr Robinson.
At the very least, Mr White – and indeed each of Messrs Currie, Gooch, Jones and Stevens –
should have been asked to explain how the photographic evidence of the NZ Police that the
plastic dust cap was lying undamaged upside down in the debris field on the Southern
Motorway – as shown on page 5 of our Supplementary Submission dated 18 February 2019 –
fits into his ‘theory’ of failure, as not a single one of those five gentlemen made as much as a
single mention of that plastic dust cap in all their testimonies, either written or verbal, and
neither did those of any of the five barristers. Even worse, at the First Inquiry, even though they
had the actual physical components, nobody involved made any mention of the plastic dust cap
having been dislodged from the slip-yoke – what we now know to be absolutely conclusive
physical evidence that the crucifix had impacted the front end of the drive-shaft splines.”
We now critique Coroner Matenga’s Reserved Findings, reproducing electronic images of his
numbered paragraphs and then critiquing them:

In claiming that “It is important that the parties, and expert witnesses, have the opportunity to test all
evidence.”, Coroner Matenga is being disingenuous. The fact that the parties did not have the opportunity
to test all evidence was a direct result of Coroner Matenga’s prematurely shutting down the hearing two
whole days early, on the evening of Wednesday 8 August 2018 so that on Thursday 9 August 2018 he
could attend the tangi for his best friend, who had been the best man at his own wedding some years
earlier. It is our sincerely and honestly held opinion that Coroner Matenga should not have closed the
hearing when he did; rather, he should have adjourned the hearing for maybe one day and notified the
participants that the Court would resume on Friday 10 August 2018.
In his final sentence in para. [69], Coroner Matenga is referring to para. [75], which we will critique when
we come to it.
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The truth as to the cause of any mechanical failure is to be found in the relevant physical evidence. The
qualifications and experience of investigators is trumped by the physical evidence every time.
Mr Smithson has a wealth of hands-on experience, but no formal university qualifications in engineering,
yet it was he who found the relevant physical evidence, even though the photographic image that
contained the first part of the relevant physical evidence that pointed to the failure mode had been taken
by Mr Stevens on 26 November 2002 but never divulged to the Court at either the First Inquest or the
Second Inquiry.
In his Paragraphs [71] and [72], Coroner Matenga makes disparaging remarks about Mr Smithson, which
we shall ignore.

We repeat: The truth as to the cause of any mechanical failure is to be found in the relevant physical
evidence, not necessarily in the opinions of the most highly qualified ‘experts’. In contrast, the
qualifications and experience of investigators is trumped by the physical evidence every time. The
“reasoned and cogent evidence” that Dr Gooch and Messrs Jones, Stevens, Currie and White presented
were that bearing failure had occurred. Although there was evidence to show that bearing failure had
occurred, they presented no photographic images of physical evidence to show that bearing failure had
caused the catastrophic disintegration of the vehicle’s front universal joint, and neither did the experts at
the First Inquest. It was mere coincidence that bearing failure was occurring simultaneously, but
independently, as the oscillating crucifix struck the front end of the driveshaft, causing the catastrophic
disintegration of the front universal joint, as described in our Supplementary Submission of 18 February
2019.
It should also be noted that Dr Gooch and Messrs Jones, Stevens, Currie and White between them made
not a single mention of the fact that the slip-yoke’s plastic dust cap had been ejected and was shown in
photographs 131 and 134 from Chapter 3 of the CD ROM of the original NZ Police high-resolution
images supplied by Karl Bevin on a memory stick posted out to the interested parties just before
Christmas 2017, showing the plastic dust cover from truck WL2640’s slip-yoke, as it lay undamaged on
the Southern Motorway immediately after the catastrophe. Neither did any of the experts at the First
Inquest. According to Mr Tony Robinson BE (Mech.), Principal Engineer for Dana Australia Pty Ltd, the
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Australasian arm of Dana Spicer, the manufacturer of the universal joint in question, the fact that the
plastic dust cap had been ejected and was undamaged is a tell-tale sign that the crucifix had impacted the
front end of the driveshaft spline teeth.

In the first sentence of para. [74], Coroner Matenga’s use of the phrase “to offer yet another theory” is in
our opinion both misleading and derogatory. We only ever had two “theories”. On Tuesday 7 August
2018, Mr Morgan readily conceded that our first theory as to the cause of the failure, namely the
excessive deflection of the rear support spring allowing the rear end of the gearbox to sag downwards far
enough for the universal joint’s yoke to clash catastrophically, had been discredited by Mr Jones’ finite
element analysis. Mr Morgan stated to the other experts that this did not mean that their theory, that
bearing failure had caused the catastrophic disintegration, was correct. He further stated that the task now
for he and Mr Smithson was to go home for the night (Mr Smithson, of Hamilton, was Mr Morgan’s
house guest for the duration of the Second Inquiry) and look through all of the photographs we had, in an
effort to find the evidence for the catastrophic failure. That night Mr Smithson found on his laptop
Mr Stevens’ photograph that became Exhibit 17, showing the spline teeth imprint marks on the crucifix,
and he introduced it as evidence the next day, Wednesday 8 August 2018.
We note the significance of Coroner Matenga’s very careful choice of words in the second sentence,
omitting to clarify just which submissions he was referring to, by not quoting the dates of those
submissions. The same applies to the third, final sentence of para. [74].
There may have been communications from the experts and the barristers to Coroner Matenga to which
we were not privy, and should that have been the case, in our sincerely and honestly held opinion that
would have been a clear example of an irregularity of proceedings and denial of natural justice. For
Coroner Matenga not to quote the actual evidence upon which he relied is in our sincerely and honestly
held opinion, reprehensible.
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With reference to the first sentence of paragraph [75] above, please refer to our comment below Coroner
Matenga’s paragraph [69] on page 2 of this document.
In writing the statement in para.[75] that “The evidence is not new, only the way in which Messrs
Smithson and Morgan were asking me to interpret it.”, Coroner Matenga has again been disingenuous.
The evidence contained in Mr Stevens’ photograph that became Exhibit 17, showing the spline teeth
imprint marks on the crucifix, was first introduced as evidence only on the last day of the hearing of
evidence, namely Wednesday 8 August 2018. Worse for Coroner Matenga is that he has completely
ignored the fact that the new evidence – that the plastic dust cap had been ejected from the slip-yoke and
was photographed lying undamaged on the scoria strip adjacent to the median barrier by the NZ Police
forensic photographer – that we introduced in our Supplementary Submission of 18 February 2019 – was
never mentioned in any other expert’s Brief of Evidence, nor in any barrister’s submission, either verbally
or in writing, and was never mentioned by anybody, including ourselves and Coroner Matenga, in the
Court. Of all the people involved in this case, the only people to make mention of that plastic dust cap are
Mr Tony Robinson BE (Mech.), Principal Engineer for Dana Australia Pty Ltd, the Australasian arm of
Dana Spicer, the manufacturer of the universal joint in question, and ourselves. Mr Robinson is on record
as agreeing with us that our analysis of the failure is 100% correct and adding that such a failure mode is
within his experience in Australia, with the tell-tale sign being the ejection of the plastic dust cap,
undamaged, from the slip-yoke. Since reading Coroner Matenga’s Reserved Findings dated 21 February
2020, Mr Smithson has been assured by Mr Robinson by email that he has never been contacted by
Coroner Matenga.
Coroner Matenga writes that he accepts Mr Currie’s submissions and opinions as described by Mr Wilkin
in paragraphs 67-84 of his Summary Submission dated 19 October 2018. We have already demolished
those opinions, and those of Mr Wilkin, in depth, in pages 12-21 of our Supplementary Submission dated
18 February 2019 – the submission that Coroner Matenga refused to accept and refused to read.
We now make updated analyses and refutations of Mr Wilkin’s paragraphs 67-84 of his Summary
Submission dated 19 October 2018:

The reason that the evidence “was not traversed at the Hearing” was because Coroner Matenga closed the
Hearing at least two days prematurely – it had originally been scheduled for five days – so that he could
attend his best man’s tangi in Te Puke. In our sincerely and honestly held opinion, he should have asked
the experts to consider the new evidence shown in Exhibits 17 and 18 and then adjourned the hearing for
a minimum of one day – preferably two – so that he could attend the tangi.
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The simulation was provided merely for the benefit of Coroner Matenga and others to particularize on the
dynamics of the relative movement of the slip yoke and internal drive-shaft components, so that they
could more easily understand our written explanation. Considerable supporting information and analysis
were included in our Supplementary Submission, dated 18 February 2019, to Coroner Matenga, be he
refused to accept it and refused to read it.

In paragraph 71, Mr Currie has shown that he has failed to understand the violent nature of the impact in
rapidly shunting the gearbox rearwards relative to the chassis rails. Milliseconds after the first drive-shaft
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spline tooth impacted the rear face of the crucifix, the crucifix/slip-yoke/gearbox would have instantly
begun to be smacked forwards relative to the truck chassis and the universal joint would have begun to
disintegrate. The driving angle through the universal joint was approximately 10 degrees in the vertical
plane, as well as a few degrees in the horizontal plane so as to allow it to align with the differential input
flange. The total driving angle was therefore some 80% in excess of the manufacturer’s recommended
maximum. In the split second of time available before the drive-shaft spline teeth could impact the
opposite side of the rear face of the crucifix, the crucifix would have been smacked out of the way as the
universal joint began to disintegrate. This explains why there were no drive-shaft spline teeth marks
discernible on that part of the crucifix marked in yellow by Mr Currie.

Neither Mr Currie, nor Dr Gooch, nor Mr Jones, nor Mr Stevens, nor Mr White, produced any physical
evidence for any scenario to support their statements regarding the crucifix detachment. The crucifix was
rapidly rotating at 50 Hz, and the rotating mass of the drive-line had such mass and hence rotational
inertia that an obstructing mass of sufficient magnitude – in this case the drive-shaft, itself attached to the
differential, axle, wheels and tyres – will generate an enormous inertia force that will inevitably cause the
catastrophic destruction of the universal joint.
Apart from that is the crucial fact that none of the five aforementioned experts made any reference
whatsoever – either in their Briefs of Evidence or verbally during the hearing of evidence – to the fact that
the plastic dust cap had been ejected, undamaged, from the slip-yoke. None of the experts at the original
Inquest did, either. Evidently, they all became myopically fixated on bearing failure, failing to realise that
although a bearing was in the process of failing, that was merely a coincidental event.

In paragraphs 73, 74 and 75, Dr Gooch and Mr Currie were describing the location of the components in
the static position after the dynamic movement was all over. This contrasts with the extreme locations of
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the components while their dynamic movement was occurring during the catastrophic disintegration
event.
In paragraph 75, when Mr Smithson said that “…Some of the bolts were sitting in the transmission
bellhousing even though they were loose…”, he was mistaken in saying “transmission bellhousing”. He
actually meant the engine bellhousing. He was also imprecise in his use of language, in that by “loose” he
meant “not threaded in”. Further examination and analysis of NZ Police high-resolution photograph no.
236, reproduced on the next page of this document, clarifies this.

In paragraph 76, Dr Gooch had no evidence to support his contention that “the bolts were still retained in
the bellhousing”. The NZ Police photographs, of course, were taken after the catastrophic event. After the
gearbox had been smacked forward again after the crucifix had impacted the front end of the drive-shaft,
the bolts at locations around the underside of the ring of twelve that may have appeared to have been
retained in the bellhousing were actually nestled into it, but not threaded in.
In paragraph 76, Dr Gooch was mistaken in stating “as I’ve already said, the gearbox cannot slide back
because the bolts were still retained in the bellhousing, so that’s simply not possible…”.
In making that assertion, Dr Gooch evidently was relying on his interpretation of the original New
Zealand Police photographs, which were of such low resolution that they became even murkier when
magnified. However, in November 2017, during the first days of the hearing of evidence, before the 8½month adjournment, Karl Bevin of the New Zealand Police offered to provide high-resolution versions, in
digital electronic form, of the original New Zealand Police archived photographs. These were copied on
to a memory stick and posted out to the interested parties shortly before Christmas 2017. These highresolution photographs are so good that very fine detail may be examined by magnifying them to 500%,
which can easily be done with this Word document. To the best of our knowledge, none of the experts –
Mr Currie, Dr Gooch, Mr Jones, Mr Stevens, and Mr White – modified their Briefs of Evidence after
receiving that memory stick.
Had Dr Gooch made a close examination of New Zealand Police high-resolution Chapter 7 photograph
236, showing the rear face of the engine bellhousing, he would not have made the erroneous claim that
“the bolts were still retained in the bellhousing”.
New Zealand Police high-resolution Chapter 7 photograph 236, showing the rear face of the engine
bellhousing, is reproduced, cropped to enable it to be shown enlarged, on the next page.
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The locations of the twelve bolts securing the gearbox bellhousing to the engine bellhousing have been
numbered 1 through 12 in a clockwise direction when viewed from the rear of the truck looking forwards.
Locations 1 and 12 straddle top dead centre.
Within the circle marked as no. 1, in yellow, the circular arc shadow line deep down in the tapped hole
shows that the securing bolt had come loose, unwound and fallen out. This must have happened before the
catastrophic failure occurred, as the Heli-Coil is still present and the hole is undamaged.
The circles marked in red, 2, 3, 6, 9, 10 and 11, show the Heli-Coils that were pulled out by the thread of
the securing bolt that was attached to the Heli-Coil before the gearbox bellhousing separated from the
engine bellhousing.
NZ Police High Resolution Photo No. 236 shows that as the Heli-Coils were being pulled out, they were
leaned over by the anticlockwise rotation of the gearbox bellhousing, when viewed from the rear of the
truck looking forward.
The circles marked in blue, 7, 8 and 12, show threaded bolt sections, that before the bellhousings separated
were broken parts, being left threaded into the Heli-Coils of the engine bellhousing, but with the visible
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surface of the sheared-off bolt below the surface plane of the mating annular ring surface face of the engine
bellhousing.
The circles marked in orange, 4 and 5, show bolt threaded sections, that before bellhousing separation were
broken parts within the Heli-Coils of the engine bellhousing, broken off a short distance down inside their
housing cavities.
The physical evidence showing in NZ Police High Resolution Photo No. 236, shows that bolts 4, 5, 7, 8
and 12 were broken before bellhousing separation, due to their having been loose on several occasions.
Had all 12 of the securing bolts been whole (i.e., unbroken) and correctly tightened to the manufacturer’s
torque setting, the separation of the bellhousings could not have occurred.
Because the Heli-Coils had been pulled out, the inevitable conclusion is that bolts 2, 3, 6, 9, 10 and 11
were secure until the separation of the bellhousings occurred.
Given that the engine crankshaft rotation is anti-clockwise, when viewed from the rear of the truck
looking forward, it is to be expected that the Heli-Coils when pulled out were left leaning over in a
clockwise direction as the gearbox bellhousing separated.
None of the experts at either the First Inquest or the Second Inquiry mentioned the axial loads on the ring
of 12 M10 bolts securing the two bellhousings together when the clutch is engaged and disengaged. When
the engine bellhousing and gearbox housing are correctly secure, the gearbox acts as a dead man, being a
fixed static housing. It is the clutch operating loads against the fixed static dead man that forces the two
bellhousings apart, thus providing the correct clutch operation. This imposes additional tensile loads on
the bellhousing securing bolts.
Also, in addition to having to resist the engine torque loads and clutch engagement and disengagement
loads imposed on them, the bolts have to withstand the torque loads imposed when the driver engages the
engine exhaust braking system – sometimes known as a Jacob’s braking system.
The actions of these various tensile and shear stresses on the 12 M10 bolts, once some work loose, is what
has caused the effects shown in photograph 236 on the previous page.
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In paragraph 78, the “evidence” to which Mr Wilkin refers may be called “evidence” by the legal
profession, but to engineers like us, there is a distinction between what barristers regard as evidence and
what engineers regard as physical evidence. Unless “evidence” is physical evidence, which is indisputable
evidence, then “evidence” should be more properly called opinion. It is our sincerely and honestly held
opinion that what Mr Wilkin refers to in paragraph 78 as “evidence”, is not physical evidence in an
engineering sense, but is mere opinion. There simply are no photographic images available to provide
physical evidence that the opinions expressed by Dr Gooch, Mr Currie and Mr Wilkin, as relayed by
Mr Wilkin in paragraphs 77, 78 and 79, are tenable.

As set up by Cambridge Welding Services when the tractor unit was new and being modified to make it
suitable for carrying “high-cube” (2.9-metre high) containers, the engine and gearbox were aligned facing
downwards at an angle of 6 degrees from the chassis rails, as were the damper spring supports.

The “known 30 mm gap between the housings (at top)” referred to in Mr Wilkin’s paragraphs 79 and 81
above, is the gap when the housings had come to rest at their static position after the catastrophic
disintegration of the universal joint had occurred. In contrast, the dynamic maximum movement of the
components during the catastrophic disintegration of the universal joint would have seen the components
move considerably further rearwards.
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Mr Tony Robinson BE (Mech.), Principal Engineer for Dana Australia Pty Ltd, the Australasian arm of
Dana Spicer, the manufacturer of the universal joint in question, as well as being adamant that needle
roller bearing failure can never cause the disintegration of a Dana Spicer universal joint as fitted to truck
WL2640, is also adamant that no crucifix with any forging defect would ever ‘make it through’ the nondestructive testing process undergone by every crucifix manufactured by Dana Spicer.
The matter of paint in the impact marks was addressed on page 11 of our Supplementary Submission of
18 February 2019, as follows:
“On further analysis, given Mr Stevens’ knee-jerk comments, without any analysis whatsoever, that
the indentations on the crucifix have “paint” in them, we note that the “paint” is simply an overspray
of acid etch zinc-rich primer applied to the tubular steel drive-shaft prior to its being finally painted,
prior to final sign-off and release to the client.”
We further note that the very nature of the impact between the drive-shaft spline teeth and the crucifix
would push the paint into the indentation made by each tooth.

With regard to the second sentence of Mr Wilkin’s paragraph 83, and to paraphrase him, we note that
Mr Stevens provided “no evidence as to whether or not such forging defects occur, whether commonly or
uncommonly, other than to assert that they” do. Just because Mr Stevens blurted out, in what we
perceived to be a knee-jerk reaction while seething after having been caught out for withholding critical
evidence from the Court at the First Inquest, that the marks are forging defects, does not mean that they
are forging defects.
With regard to the third sentence of Mr Wilkin’s paragraph 83, in our Supplementary Submission dated
18 February 2019, on page 12 we wrote:
“It is noteworthy that Mr Wilkin resorted to what in our sincerely and honestly held opinion is a
typical lawyer’s strategy of surreptitiously changing the wording he used: Mr Stevens’ knee-jerk
comment was that the marks on the crucifix are forging defects, whereas in his final sentence in the
excerpt above, Mr Wilkin swapped “forging defects” for “forging marks”, which are something else
entirely, and are not even close to forging defects. In fact, forging marks originate on the surface of the
forging die, and are transmitted to the surface of the forged component via the surface of the forging
die. Any forging marks on a forged component are simply mirror images of any marks on the forging
die used, and are of no significance whatsoever.
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It is also noteworthy that on 8 August 2018 in the Coroners Court, the last day of the hearing of
evidence, neither Mr Currie, nor Dr Gooch, nor Mr Jones, nor Mr White, made any comment
whatsoever about the impact marks on the crucifix to which their attention had been drawn by
Mr Smithson, despite his specifically inviting each of them by their first names to make a comment –
as recorded in the Notes of Evidence.
It is our sincerely and honestly held opinion that Mr Wilkin’s use of the word “typically”, coupled with
his clumsy attempt at deception in his use of the phrase “forging marks” in place of the phrase “forging
defects” as used by Mr Eric Stevens in the Coroners Court on 8 August 2018, was carefully chosen
language designed to give the impression that the NZTA understands that a majority of such 1810
series Spicer crucifixes have forging defects, without – in a strictly legal sense – actually doing so. It is
our sincerely and honestly held opinion that this was a blatant attempt by Mr Wilkin to mislead the
Coroner into believing that the driveshaft end spline teeth rolling imprint marks on the crucifix as
shown in Mr Stevens’ photograph that became Exhibit 17, are merely forging defects, and thus it was a
blatant attempt to pervert the course of justice.”
As described in the final two paragraphs of page 13 of our Supplementary Submission dated 18 February
2019, we challenged the NZTA to examine a sample of brand new crucifixes and prove that a majority of
them had forging defects. In response, in a letter dated 29 November 2018 (reproduced in our
Supplementary Submission) and signed dated by Anna Moodie, its Chief Legal Advisor, the Agency
provided a single photograph (reproduced below) of just one crucifix – for sale on Ebay – on which there
was absolutely no forging defect. Had Coroner Matenga read our Supplementary Submission, and
therefore read about the corroborating evidence from Mr Tony Robinson BE (Mech.), Principal Engineer
for Dana Australia Pty Ltd, the Australasian arm of Dana Spicer, the manufacturer of the universal joint
in question, it is our honestly and sincerely held opinion that he would not have reached the conclusion
that he did, i.e., that the marks that Mr Smithson found showing on the crucifix in Exhibit 17 were forging
defects. Mr Robinson told Mr Smithson that the non-destructive testing that such high-precision, highly
stressed components as crucifixes are subjected to as part of Dana Spicer’s quality control regime ensures
that no parts with forging defects could ever get through undetected.
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There are no forging defects on the crucifix shown in the NZTA’s photograph copied and pasted on the
previous page, and no forging marks even remotely similar to the spline tooth marks showing on the
crucifix of truck WL2640 (Exhibit 17 in the second Coronial Inquiry), just as there were none on the five
crucifixes randomly chosen and photographed by Mr Smithson.
It is our sincerely and honestly held opinion that this vindicates our assertion that this was a blatant
attempt by Mr Wilkin to mislead the Coroner into believing that the drive-shaft end spline teeth rolling
imprint marks on the crucifix as shown in Mr Stevens’ photograph that became Exhibit 17, are merely
forging defects, and thus was a blatant attempt to pervert the course of justice. As such, it is our sincerely
and honestly held opinion that Mr Wilkin is guilty of conduct unbecoming of a member of the legal
profession.
Given the contents of Coroner Matenga’s Reserved Findings, we are of the sincerely and honestly held
opinion that there is a very strong case to be made that Mr Wilkin is not only guilty of conduct
unbecoming of a member of the legal profession, but also instrumental in perverting the course of justice.
Also, as we have elsewhere noted, not a single one of the experts – at either the First Inquest or the
Second Inquiry – made any mention whatsoever, either in writing or verbally, of the fact that the plastic
dust cap had been ejected from the slip-yoke and was shown in the NZ Police photographs as lying
undamaged on the scoria strip adjacent to the median barrier of the Southern Motorway. Those
photographs alone, in our sincerely and honestly held opinion, constitute new evidence that provides
sufficient cause for the holding of a Third Inquiry.

It is our sincerely and honestly held opinion that the marks “as highlighted with three blue arrows” are
merely insignificant marks in the paint, rather than forging defects. It is also our sincerely and honestly
held opinion that in attempting to deny that the marks on the crucifix, as first pointed out by
Mr Smithson, are indeed impact marks made by the drive-shaft spline teeth, Mr Wilkin, Mr Currie and
Mr Stevens are all ‘clutching at straws’.
Also in our Supplementary Submission dated 18 February 2019, on pages 2-11, we demolished the
Summary Submission of Mr Gapes. On page 23 we demolished the Summary Submission of Ms Watt,
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and on page 22 we demolished the Summary Submission of Mr McColgan. In addition, on pages 24 and
25 we demolished the Summary Submission of Mr Gudsell dated 31 January 2019.
There are numerous instances in our communications with Coroner Matenga over the years where we
have illustrated, with concrete examples, that Mr Stevens has no credibility as an expert witness. It is our
sincerely and honestly held opinion that it beggars belief that Coroner Matenga appears to continue to
regard Mr Stevens as a credible witness, when we have twice called him out with concrete examples –
once where he deliberately concocted evidence, and withheld evidence, in order to write his Brief of
Evidence for the First Inquest into the death of Mr Tavinor – so much so that the other two expert
witnesses were inveigled into changing their briefs of evidence in order to reach the consensus requested
by Coroner Jamieson, and once where he concocted false evidence regarding the failure of the camshaft
of a marine diesel engine.
We now return to analyse and critique Coroner Matenga’s Findings.

In para. [76.1], it is evident that Coroner Matenga has attempted to argue from a position of authority. In
such matters of mechanical engineering, there can be no authority – there can only be a reasoned analysis
of the physical evidence, which includes determining that part of it which is relevant and that part of it
which is not – in this case that relating to bearing failure. Given that all of the physical evidence has been
disposed of, we are left with the photographic images of the physical evidence. Throughout our
investigation, we have done our best to explain the meaning of the photographic images of the physical
evidence.
We have refuted opinions at the hearing which attempt to contradict the irrefutable physical evidence that
the catastrophic failure occurred as a result of the oscillating crucifix slamming into the front of the driveshaft. In addition, please refer to our earlier comments on simultaneous coincidental bearing failure.

Coroner Matenga has absolutely no factual basis for this assertion. No expert provided “evidence that
some bolts remained sitting in the transmission bellhousing even though they were loose”. Rather, they
speculated that “some bolts remained sitting in the transmission bellhousing even though they were
loose”. Nobody other than us provided evidence that some bolts, although they appeared to have
remained sitting in the bellhousing, could not have been threaded in, because they had come completely
out far enough for the slip-yoke to have been driven rearwards by the gearbox to the point where the
oscillating crucifix slammed into the front end of the splined drive-shaft, as evidenced by the drive-shaft
spline teeth marks imprinted into the rear face of the crucifix, as shown in Mr Stevens’ photograph that
became Exhibit 17. Corroborating evidence for this is that the plastic dust cover had been pushed out of
the slip-yoke just before the impact. The impact itself would undoubtedly have pushed the gearbox
forward again, and that is the reason that some of the bolts appeared to be “sitting in the transmission
15

bellhousing”. However, there is no way that any bolts could have been threaded in, even to a fraction of a
turn.
NZ Police high-definition photograph 209 shows that the gearbox ended up some distance rearwards of
its normal operating position:

NZ Police high-definition photograph 206, below, shows the location of the gearbox when it finally
came to rest. After the gearbox had first slid rearwards approximately 75 mm to the point where the
crucifix impacted the drive-shaft splines it is entirely plausible that the force of impact pushed the
gearbox forwards by approximately 25 mm so that it finally came to rest approximately 50 mm rearwards
from its normal operating position. The aforementioned distances may be gauged from the fact that the
gearbox’s transverse support spring is 50 mm wide. The support spring is visible in the above
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photograph, within the red rectangle, on the right-hand side of the wear mark on the support spring’s
supporting bracket that is hung off the right-hand side chassis rail:

The above two photographs were contained on pages 9 and 10 in our Summary Submission that we
emailed to Coroner Matenga on 21 September 2018.

This statement by Coroner Matenga illustrates that he is, in a mechanical engineering sense, completely
out of his depth. The statement appears to be referring to the original scenario put forward in
Mr Morgan’s Application to Crown Law, dated 25 February 2013. The second, final scenario, put
forward by Mr Smithson in the Coroners Court on Wednesday 8 August 2017, does not involve the
truck’s transmission hanging down at all, and does not involve a “clash”. Coroner Matenga makes no
attempt to identify just who made the “suggestion” alluded to by him in 76.5 above. It certainly was not
us. This is but one more example that illustrates what we sincerely and honestly believe to be the sub-par
nature of Coroner Matenga’s work.

The fact that Coroner Matenga has written “Having considered all available evidence and the parties’
submissions” intimates that he has read and considered our Supplementary Submission dated 18 February
2019. However, Coroner Matenga has yet to notify us that he has relented on his previous communication
to us, emailed by Ms Chalklen on 18 February 2019, that he would not accept and would not read that
Submission. His conclusions appear to have been reached without reading and considering that
Submission.
In para. 77.1 above, Coroner Matenga has once again displayed his sloppy work, this time with his poor
standard of English, by his omission of two words. Surely what he meant to write was this: The basis
upon which a further enquiry into Mr Tavinor’s death was held has not been borne out on the evidence.
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Whilst it is true that our original failure scenario involved a clashing of the yokes of the front universal
joint, one should not lose sight of the fact that a major factor in Crown Law’s decision to order a fresh
Inquiry was our insistence that the original Finding – that bearing failure had caused the universal joint to
disintegrate – was physically impossible. Mr Currie’s concession, given on Wednesday 8 August 2018,
that Mr Marks’ photograph no. 1 showed the remnant of the retaining lug to be approximately 3 mm, not
the 1 mm that he and Messrs Gooch, Jones and White had taken it as being, had effectively demolished
the briefs of evidence of all four of them. This is part of the benefit of an inquisitorial process, where
scenarios subsequently proven wrong – as part of ours was on the late afternoon of Tuesday 7 August
2018 – are discarded as the search for the truth progresses.

This statement by Coroner Matenga is demonstrably false. The disintegration of the truck’s driveshaft
could not possibly have resulted from bearing failure, because the bearing failure scenario put forward by
the experts is physically impossible, as it required two pieces of metal – the bearing cup and its retaining
lug – to be in the same place at the same time.
The photographs of the actual physical evidence, in our Supplementary Submission of 18 February 2019
– that Coroner Matenga told us he would not accept and would not read – and our explanations of them,
show the real cause of the catastrophic failure.

This statement by Coroner Matenga is entirely without credibility. He seems not to have realised that
when Mr Currie conceded to Mr Smithson that the remnant of lug was approximately 3 mm high, some
three times the height that his own brief of evidence claimed, as did the briefs of evidence of Messrs,
Gooch, Jones, Stevens and White, the briefs of evidence of all five of them had just been rendered
entirely worthless, as their various descriptions of the ejection of the bearing cup by riding over the
remnant of the lug became physically impossible, as they required two pieces of metal to be in the same
place at the same time.

“What the precise sequence of events was that led to the disintegration of the driveshaft” is set out clearly
in our Supplementary Submission of 18 February 2019, backed up by photographic images of the
physical evidence, and corroborated by Mr Tony Robinson BE (Mech.), Principal Engineer for Dana
Australia Pty Ltd, the Australasian arm of Dana Spicer, the manufacturer of the universal joint in
question.
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Had Coroner Matenga accepted, read and understood our Supplementary Submission of 18 February
2019, he could not have reached the false conclusion expressed in 77.5 above.

On the contrary, our Supplementary Submission of 18 February 2019, which Coroner Matenga notified us
he would not accept and would not read, contained compelling photographic images of the physical
evidence that proves that the design of the truck was so defective that it had absolutely no design feature
to prevent the catastrophic disintegration of the universal joint from happening in the manner that it did.
On New Zealand’s roads alone, there are many hundreds, maybe thousands, of heavy trucks similarly
defective. They are ticking time bombs.

We have written and compiled the remainder of this document in the sincerely and honestly held
belief that the clearest way to relate the extraordinary events that occurred before and during the
Second Inquiry is to set them out in chronological order.
Where any event meets one of Section 97’s requirements we shall highlight it in blue and state
which requirement it meets.
1.

Mr John Edward (Eddie) Tavinor, of Pukekohe, Auckland, New Zealand, was decapitated by part of
a universal joint, namely the front slip-yoke, that came off a Mitsubishi truck, registration number
WL2640, travelling in the opposite direction on Auckland’s Southern Motorway, near Ellerslie, on
20 November 2000. The front slip-yoke, weighing approximately 14 kg, flew out from under the
truck, bounced over the median barrier and crashed through the windscreen of Mr Tavinor’s utility
vehicle at a relative speed of something in the order of 150 km/h, decapitating him and thus killing
him instantly. The NZ Herald newspaper report of this tragedy may be read at
http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=160834
At the time of his death, Mr Tavinor’s long-time partner Michelle Foord was eight months pregnant
with their third child, who was born just a few days later, on 30 November 2000. That child is now
a young man in his 20th year, and has never known his father.

2.

Before it entered service, the truck had been modified by Cambridge Welding Services Ltd, turning
it into a swing-lift container truck and lowering it so that it could carry “hi cube” containers. The
design and certifying engineer had been the late Mr Jim Wilkinson BE (Mech.) of Cambridge.

3.

After Mr Tavinor’s death, the NZ Police charged Mr Wilkinson with manslaughter.

4.

Mr Wilkinson’s public liability policy was with NZI Insurance, which engaged Eric Stevens BE
(Mech.) FIPENZ to investigate the mechanical failure and write a Brief of Evidence. This was
successful in causing the NZ Police to drop their manslaughter charge, thus letting Mr Wilkinson
off the hook.

5.

The First Inquest was held in 2002 – the three Expert Witnesses were Mr Peter Waring,
representing the LTSA (later becoming the NZTA), Mr Robin Elisak, and Mr Eric Stevens,
presumably representing New Zealand Insurance. The Coroner’s Assessor was Mr Chris Marks.

6.

At the First Inquest, the three Expert Witnesses disagreed as to the cause of the catastrophic failure
of the truck’s front universal joint. The Coroner asked the three Expert Witnesses to confer and
come to an agreement as to the cause of the catastrophic failure. Robin Elisak agreed to accept Eric
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Stevens’ concocted story that the failure of one of the four needle roller bearings holding the
crucifix of the front universal joint caused its sudden disintegration. Reluctantly, but later regretting
that he had done so, Peter Waring agreed, and the three Expert Witnesses presented their agreed
cause to the Coroner, who wrote his Findings, dated 22 July 2003, to that effect.
7.

Our investigation began when Mr Smithson was invited by Mitsubishi to investigate the
catastrophic failure of another Mitsubishi truck, this time on Auckland’s South Western Motorway.

8.

On 25 February 2013, Mr Morgan emailed his application to Crown Law for the holding of a
Second Inquiry, stating that the failure scenario set out in Coroner Jamieson’s Findings is physically
impossible, and proposing a ‘yoke clashing’ scenario as the cause.

9.

On 10 April 2014 the then Deputy Solicitor General Ms Cheryl Gwyn sent a letter to Judge A. N.
MacLean, then Chief Coroner, ordering him to hold a Second Inquiry. (The word “inquest” was
changed to the word “inquiry” for the Coroners Act 2006.)

10.

On 15 May 2014 Ms Jenni Chalklen, personal assistant to Coroner Gordon Matenga, sent an email
to the interested parties, advising as follows:
to assessco.forensic@gmail.com, p.waring@xtra.co.nz, me, debra.harris@crownlaw.govt.nz,
marksassocs@xtra.co.nz
Good afternoon
I have been forwarded your email contact details in relation to the re-opened inquiry into the death
of John Edward Tavinor.
Coroner Gordon Matenga of Hamilton has been assigned this file. I am the Case Manager.
I have received a large amount of evidence from National Office in relation to this file.
I have also been provided with the contact details of Michelle Ford. I will be sending an email to
Michelle advising her of the Coroner now appointed.
Coroner Matenga is yet to review the file but from this point forward, I am your point of contact.
Regards,
Jenni

11.

On 2 1 O c t o b e r 1 9 9 6 , Mr Smithson’s son Cameron had died on River Road, Hamilton, when he
was about 1 km from home while driving home. A truck had collided with his car. At the
subsequent Coronial Inquiry, presided over by Coroner Matenga, the truck driver had orchestrated a
summary of fabrication and disinformation in stating that Cameron Smithson had driven his vehicle
into the truck. However, subsequent to the Coroner’s Findings being published, Mr Smithson had
conducted his own forensic examination and had found physical evidence proving that his son’s
vehicle had been stationary when struck by the truck. On the basis of the physical evidence that he
had identified, Mr Smithson had made an application to Crown Law for a Second Coronial Inquiry
to be held. In that application, Mr Smithson had cited several irregularities of proceedings and
fabrication of evidence committed by the NZ Police. He had explained how, during the Inquest,
these irregularities were further compounded by Coroner Matenga’s refusing Mr Smithson’s request
to speak, leading to a denial of natural justice to Cameron Smithson and the wider Smithson family.
For the Second Coronial Inquiry, Judge A. N. MacLean had been appointed Coroner, and Mr Chris
Gudsell had been appointed as the Crown Solicitor assisting the NZ Police. During that Second
Coronial Inquiry, there had been several acrimonious clashes between Mr Smithson and
Mr Gudsell, some requiring the intervention of Coroner Judge A. N. MacLean on Mr Smithson’s
behalf.
The physical evidence that Mr Smithson had provided was instrumental in causing Coroner
MacLean’s Findings to completely vindicate Mr Smithson’s allegations against the New Zealand
Police and Coroner Matenga.
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12.

Soon after learning that that same Judge A. N. MacLean, by then the Chief Coroner, had appointed
that same Coroner Matenga to be the coroner at the Second Inquiry into the death of John Edward
Tavinor, and had also appointed that same Mr Chris Gudsell QC to be counsel assisting the coroner,
Mr Smithson on 20 May 2014 sent an email to Chief Coroner Judge A. N. MacLean, with text as
follows:
“Dear Judge Neil MacLean
Chief Coroner
C/- Jennifer Chalklen
Email: Jennifer.Chalklen@justice.govt.nz
In the matters of disclosure given the recent email notification
Dear Judge McLean
I am in receipt of the recent email from Ms Chalklen, thank you.
I need to bring to your and Coroner Matenga’s attention, in light of the fact that he has been
appointed as Coroner for the re-opened Coronial Inquiry into the death of John Edward TAVINOR,
that I am the father of Cameron Joseph Smithson, a sixteen year old boy who died as a result of a
heavy motor vehicle transport accident in Hamilton in 1996. The case numbers associated with that
Coronial Inquiry are MA214/98 and WB2307/2; the Coronial Inquiry opened on 7 April 1996 and
by order was continued in 1997. That Coronial Inquiry impacted heavily not only on the lives of the
wider Smithson family, but also on members of the New Zealand Police and the Court in the
Waikato Policing District, which at the time was unexpected and regrettable. Respectfully, the first
Coronial Inquiry was within the jurisdiction of the now appointed Coroner Mr Gordon Matenga,
the then Hamilton Coroner. Due to my success in seeking a Judicial Review of the first Coronial
Inquiry and its process, you will recall that you were appointed as the replacement Coroner.
The aforegoing notwithstanding, I do make note here that I have a great personal respect for both
of you, given the inquiries and processes that you both undertake, and note that Coroner Matenga
has since served with distinction.”

13.

It is our sincerely and honestly held opinion that Judge A. N. MacLean could not possibly have
forgotten that, in 1997, at the Second Inquiry into the death of Mr Smithson’s son Cameron, he had
had to intervene on several occasions to ask Mr Gudsell to be quiet and listen to Mr Smithson, each
time after an extremely acrimonious exchange between the two.
Further, it is our sincerely and honestly held opinion that Judge A. N. MacLean, as soon as
Mr Smithson had reminded him of these past events, should have replaced Coroner Matenga and
Mr Gudsell with two suitable people who had no previous Coronial involvement with Mr Smithson.
Instead, Judge MacLean took no action that we are aware of.
We have discussed this matter with several lawyers, who each expressed amazement that Coroner
Matenga and Mr Gudsell QC did not each independently, because of their previous involvement
with Mr Smithson in the First Inquest and Second Coronial Inquiry respectively into the death of
his son Cameron, immediately recuse themselves from officiating in the Second Inquiry into the
death of John Edward Tavinor.

14.

In February 2015, Chief Coroner Judge A. N. MacLean retired and was replaced by Chief Coroner
Judge Deborah Marshall. When Mr Smithson became aware of this, on 18 May 2015 he emailed a
letter to Judge Marshall, alerting her to the fact that he had successfully petitioned Crown Law to
hold a Second Coronial Inquiry into the death of his son Cameron, and that Coroner Matenga had
presided over the First Inquiry, and that at the Second Inquiry, Mr Chris Gudsell had been Crown
Counsel.
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Mr Smithson fully expected that as a result of his letter to Judge Marshall, she would replace both
Coroner Matenga and Mr Gudsell. However, all that happened was that Mr Smithson received an
emailed reply from the Office of the Chief Coroner, as follows:
Dear Mr Smithson,
Thank you for your letter received 22 May which was forwarded to Chief Coroner Judge Marshall. Judge
Marshall has read your letter and forwarded your concerns to Coroner Matenga who can see no difficulty
in proceeding with the inquest, however, Coroner Matenga states you can make a formal application if
you wish and the matter can be formally considered by all interested parties.
Regards,
Jackie Andrews |Judicial Support Manager |Office of the Chief Coroner |Coronial Services
|Specialist Courts| Ministry of Justice |DDI: 09 916 9123 | Mob: 027 215 4460
|email: Jackie.Andrews@justice.govt.nz

Realising that he was ‘flogging a dead horse’, Mr Smithson decided that in light of the fact that
neither Judge MacLean nor Judge Marshall would take any action, it would be a waste of his time
to pursue the matter further, and he decided not to make a “formal application”. It is our honestly
and sincerely held opinion that (a) it should have been self-evident, firstly to Judge MacLean,
secondly to Judge Marshall, and thirdly to Coroner Matenga, that given the circumstances, a
“formal application” should not have been necessary, and (b) Coroner Matenga and Mr Chris
Gudsell should have had the good sense to have recused themselves immediately they were
appointed, without even waiting to be asked.
15.

In his Minute dated 20 May 2015, Coroner Matenga gave notice that he would be holding a case
management conference at the Auckland District Court on 2 July 2015.
In that memorandum, Coroner Matenga advised that “My present intention is to hold the further
inquest (sic) in the last quarter of this year in Auckland.” We note that he headed his Minute with
“IN THE MATTER of the Coroners Act 1988”, despite the fact that the Coroners Act 1988 had
been replaced some 18 years later by the Coroners Act 2006. We also note that the word “inquest”
used in the 1988 Act was replaced in the 2006 Act by the word “inquiry”.

16.

On 1 July 2015, Mr Morgan emailed a memorandum to Coroner Matenga, illustrating why he
sincerely and honestly believed that Mr Eric Stevens, who at the First Inquest had been the Expert
Witness who had persuaded the other two Expert Witnesses to go along with his concocted story
that bearing failure was the cause of the death of Mr Tavinor, should never again be allowed to be
an Expert Witness, in any Court. A few years previously, Eric Stevens had demonstrated his modus
operandi when he had concocted a demonstrably false ‘story’ to ‘explain’ how the camshaft of a
diesel engine had suddenly snapped in half. Despite Mr Morgan’s memorandum to Coroner
Matenga drawing his attention to Mr Stevens’ modus operandi, he allowed Mr Stevens to be present
as if he were an Expert Witness for the Second Inquiry and allowed him to sit with the four Expert
Witnesses. That Coroner Matenga allowed this, without insisting that Mr Stevens sat in the public
gallery, was the first irregularity of proceedings. It should be noted that on 8 August 2017, the last
day of the hearing of evidence, Mr Stevens made the preposterously ridiculous – and off-the-cuff –
claim that the impact marks on the crucifix were merely forging defects. More details on this are
given below, in paragraphs 21 and 22 of this Application. This spurious claim was picked up and
run with by Mr Wilkin, the NZTA’s barrister, and it was, we believe, instrumental in persuading
Coroner Matenga to, in effect, go with the Findings of Coroner Jamieson from the First Inquest. A
relevant excerpt from Mr Morgan’s 1 July 2015 Memorandum to Coroner Matenga is provided as
APPENDIX 1.

17.

The Second Inquiry began on Monday, 27 November 2017. On the third day, Wednesday 29
November 2017, the participants were all assembled in the Court, but soon after 10am were told by
Ms Chalklen that there had been an unexpected delay, and that Coroner Matenga would be present
shortly. After a delay of about an hour and a half, Coroner Matenga announced that Eaton
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Corporation had served notice under Section 81(2)(a) of the Coroners Act 2006 that it wanted to be
represented at the Inquiry as an interested party. In compliance with the law, Coroner Matenga had
to adjourn the Second Inquiry, and did so immediately, before it had even begun.
18.

After an 8½-month adjournment caused by Eaton Corporation, the Second Inquiry was reconvened
on Monday, 6 August 2018, and was scheduled to run for the remainder of that week.

19.

During the first two days of the Second Inquiry, the four Expert Witnesses, Messrs Currie, Gooch,
Jones, and White soon showed that they were obviously present to defend the status quo, as they
tried to prove that the failure scenario that had been advanced by Mr Smithson and me, i.e., that the
ring of 12 M10 bolts fastening the gearbox’s aluminium bellhousing to the engine’s aluminium
bellhousing through a 60 mm aluminium spacer plate had come loose and come out, allowing the
rear end of the gearbox to drop sufficiently far for the front universal joint’s yokes to
catastrophically clash.
On day two, Expert Witness Mr Aaron Jones presented his finite element analysis of the load versus
deflection curve for the transverse leaf spring bolted atop the gearbox, approximately two-thirds of
the gearbox’s length towards its rear end. This showed that the rear of the gearbox could not
possibly have deflected downwards far enough for the front universal joint’s yokes to have clashed.
Mr Morgan immediately conceded that there must be some reason for the failure other than the
clashing of the front universal joint’s yokes. Mr Morgan reiterated that the original story by Eric
Stevens – which became the original Coroner Jamieson’s Findings – and had then been repeated in
one form or another by Messrs Currie, Gooch, Jones and White in their Briefs of Evidence, is
physically impossible, just as Mr Morgan had stated in his original submission to Crown Law,
because it required two pieces of metal to be in the same place at the same time. Mr Morgan stated
words to the effect that he and Mr Smithson must now go home (Mr Smithson, of Hamilton, was
staying in Mr Morgan’s home during the Inquiry) and look through all of the NZ Police
photographs in an effort to find the evidence that would show what really caused the sudden
disintegration of the front universal joint.
Unfortunately, Mr Morgan’s words were not recorded in the Court’s Notes of Evidence, most likely
because when he stood up, at 194 cm tall he was too far above the microphone.

20.

At 10:10pm that night, Mr Smithson found Mr Stevens’ photograph of the rear-facing side of the
crucifix that shows teeth marks from its impact with the spline teeth at the front end of the driveshaft. These impact marks reveal exactly what caused the sudden disintegration of the universal
joint. He also found Mr Stevens’ photograph of the front-facing side of the crucifix, which of course
had no such marks.

21.

Day three of the Second Inquiry began with Mr Smithson on the witness stand, and Coroner
Matenga asking him to answer Question 5 of the nine questions that Coroner Matenga had asked his
Expert Witness Mr Paul White to prepare for each Expert Witness to answer.
However, Mr Smithson, having only late on the previous evening discovered the real cause of the
catastrophic failure of the front universal joint, which he knew made all nine of the Coroner’s nine
questions irrelevant and obsolete, was keen to show the Court what he had learned the previous
evening.
Coroner Matenga, obviously intent on pressing on with his nine questions regardless, wasted no
time in shutting Mr Smithson down and moving on. The following electronic images illustrate this.
They were taken from pages 222 and 223 of the Court Notes of Evidence (the highlighting is ours):
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Note that the Court Transcription Service omitted the first name of one of the experts, Paul (White),
from the first names spoken by Mr Smithson, at line 19 on page 222 of the Court Notes of
Evidence, and highlighted in green in the above excerpt.
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We note here that in our sincerely and honestly held opinion, the performance of the Court
Transcription Service was woefully inaccurate, particularly with regard to spelling technical terms
used by the Expert Witnesses – so much so that their meaning was completely lost to non-engineers
such as the barristers and probably the Coroner. For example, line 23 on page 361 of the Notes of
Evidence records that Mr Morgan used the word “creak”. However, Mr Morgan actually used the
mechanical engineering metallurgical term “creep”. The word “creak” rendered the sentence
meaningless to anybody who tries to read the sentence and does not know the technical meaning of
the word “creep”. Even something as basic as recording the correct name of one of the Witnesses
was shown to be beyond the ability of the Court Transcription Service – line 5 of page 250 of the
Court Notes of Evidence records Mr Stevens’ name as being Mr Evans!
Later that day, beginning at line 8 of page 254 of the Notes of Evidence, it is recorded that
Mr Smithson took another opportunity. He used a photograph from the original Inquest, taken by
Coroner Jamieson’s Assessor Mr Marks, to elicit a concession from Mr Currie that far from the
retaining lug having been shorn off, allowing the bearing cup to escape from its proper location and
allow the catastrophic disintegration to occur, there was a remnant of the lug still there, and that it
was approximately three millimetres in height. This, of course, proved that the original findings are
physically impossible. It also rendered as worthless the Briefs of Evidence of Messrs Currie,
Gooch, Jones, Stevens and White. This event seems to have been completely ignored not only by all
of the barristers, as evidenced by each of their Summary Submissions, but also by Coroner
Matenga, as evidenced by his Findings.
At 12:55pm that Wednesday, as recorded beginning at line 22 on Page 284 of the Court Notes of
Evidence, Mr Smithson took a further opportunity and showed on the Court’s large monitor – and
simultaneously on the Coroner’s desk-top computer monitor – the two photographs of the crucifix
taken by Mr Stevens that Mr Smithson had found late on the previous night. The photograph that
became Exhibit 17 reveals exactly what caused the sudden disintegration of the universal joint. The
Coroner asked his assistant Ms Chalklen to find the photographs in the Court’s archive, but she
reported back to him that the Court had no record of them. The kerfuffle was temporarily resolved
when Ms Chalklen asked Mr Smithson to email the photographs to her for her to print and give
copies to each of the parties. The two photographs became Court Exhibits 17 and 18 respectively
and were acknowledged as being ‘new evidence’. Mr Smithson asked each of the five Experts other
than Mr Morgan, addressing them in turn by their first names, to comment on the marks showing on
the rear-facing side of the crucifix. Only Mr Stevens responded, in what appeared to Messrs
Smithson and Morgan to be a ‘knee-jerk’ reaction, saying that the marks are “forging defects”.
22.

To our surprise and chagrin, at no time during the remainder of the Second Inquiry did Coroner
Matenga follow up on Mr Smithson’s earlier invitation and ask the opinions of Messrs Currie,
Gooch, Jones, and White as to the cause of the marks on the crucifix, that are clearly visible on
Exhibit 17.
We sincerely and honestly believe that this failure by Coroner Matenga to seek and hear in Court
the experts’ opinions on Exhibit 17 constituted not only an irregularity of proceedings – grounds
specified in Section 97 of the Coroners Act 2006 as sufficient reason for the holding of a fresh
Coronial Inquiry – but also, given that Exhibit 17 is such a critical piece of evidence, a gross
dereliction of his duty in the conduct of the Second Inquiry.

23.

Late in the afternoon of Wednesday 8 August 2017, Coroner Matenga announced that he wanted
Mr Smithson, Mr Morgan, Mr Stevens, and each of the five barristers present – Mr Robert Gapes,
representing Fuso NZ, Crown Counsel Chris Gudsell, Mr Scott McColgan, representing the NZ
Police, Ms Esther Watt, representing Eaton Corporation, and Mr Roger Wilkin, representing the
NZTA – to each write a Summary Submission and submit it to him. He did not ask Messrs Currie,
Gooch, Jones or White, as presumably he expected that their respective barristers would ask for
their respective collaboration in preparing the respective barristers’ summary submissions. Neither
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did he specifically ask their respective barristers to provide those Expert Witnesses’ comments to
the Court as part of their respective Summary Submissions.
Coroner Matenga then asked Mr Smithson whether he wanted four weeks or six weeks to prepare
and file a joint Summary Submission with Mr Morgan. Mr Smithson said that we would need the
whole six weeks. Coroner Matenga then asked his assistant Ms Chalklen to work out what date to
set for the filing of our joint Summary Submission. Ms Chalklen responded with the date 21
September 2018, which was 44 days after 8 August 2018. Coroner Matenga then asked Mr Gapes
the same question, and he opted for four weeks. Coroner Matenga then asked his assistant Ms
Chalklen to work out what date to set for the filing of Mr Gapes’ Summary Submission. Ms
Chalklen responded with the date 19 October 2018. This date, of course, is arrived at by counting
four weeks past the date 21 September 2018, rather than counting four weeks past the date 8
August. Nobody in the Court appeared to notice Ms Chalklen’s error. This, in our sincerely and
honestly held opinion, was another irregularity of proceedings.
24.

At 5:24pm, Coroner Matenga then closed the hearing, announcing that he would the next day attend
the tangi in Te Puke for his close friend, who had been the best man at his wedding many years
earlier. We are of the sincerely and honestly held opinion that the ending of the hearing of evidence
on that day had been pre-determined by the Crown Counsel, Mr Chris Gudsell, and Coroner
Matenga at the close of the hearing of evidence on the previous day, as they, and all of the barristers
and the other five Expert Witnesses, were of the opinion that the final part of the failure scenario –
namely the clashing of the universal joint’s yokes – put forward by us up until the end of the day’s
proceedings on Tuesday, 7 August 2018, had been thoroughly discredited by Messrs Currie, Gooch,
Jones and White.

25.

On the night of Wednesday 8 August 2018, after we had checked the memory sticks that
Ms Chalklen had posted out to the Expert Witnesses and barristers, it became evident to us that
Mr Stevens had never presented his photographs that became Exhibit 17 and Exhibit 18 to the
Court, either before, during or after the First Inquest. It then dawned on us that that is the reason
why they were not held in the archive of the Coroners Court evidence, and Ms Chalklen could not
of course find them in the archive. That is why those photographs were not included on the memory
stick. Until that Wednesday night, Mr Smithson had been completely unaware that he was the only
person who had a copy of those photographs, and he had not even given copies to Mr Morgan.

26.

The Notes of Evidence sent out by Ms Chalklen on 9 August 2018 omitted the dates set for the
Summary Submissions to be filed. Subsequently, when on 3 September 2018 Ms Chalklen emailed
out to all concerned the dates for the Summary Submissions to be filed, we both realised that there
had been an error made, as Mr Gapes, despite his asking for only four weeks, had been given 10
weeks. Later that day, Mr Morgan sent an email to Ms Chalklen, pointing out the error and querying
the date set. The very next day, Ms Chalklen responded with an email with the following text:
“Good morning Mr Morgan and Mr Smithson
There is no error. The date for yourself and Mr Smithson to file submissions is Friday 21
September. (see page 2 of document sent yesterday). Mr Gapes and all other submissions are to
be filed by 19 October.
Mr Gudsell is to file his submissions by 7 December 2018. The Coroner has confirmed this.
Regards Jenni”
In contrast to what Coroner Matenga instructed his assistant to write, there had been an error made,
and it could have been corrected then and there. Oh how we wish the errors we make could be
rectified so easily – by an absolute denial that they exist!

27.

The irregularity of proceedings described immediately above would have been of little
consequence, had not Coroner Matenga subsequently instructed his assistant Ms Chalklen to email
our Summary Submission to all other parties on the email list immediately after it was received by
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his office, thereby giving each of the five barristers a more than ample chance to read and consider
it before having to either write or complete their own Summary Submissions. This is the usual
procedure in matters of civil litigation, which are always conducted as an adversarial process, in
contrast to Coroners’ Inquiries, which are meant to be conducted as inquisitorial processes. We are
therefore of the sincerely and honestly held opinion that Coroner Matenga should not have
instructed his assistant Ms Chalklen to email out any of the Summary Submissions as they were
received, but instead should have instructed her to wait, and email out all of the Summary
Submissions only after the last one – Mr Gudsell’s – had been received. We are of the sincerely and
honestly held opinion that Coroner Matenga’s action in this respect constituted a further irregularity
of proceedings.
28.

In mid-August 2018, we sought and received assistance from Orion Marine to produce a CAD
simulation of the front universal joint sliding rearwards so that the oscillating crucifix impacts the
front of the splined drive-shaft. This simulation is on You Tube at
https://www.youtube.com/watch?v=1Iq3HYMUITs

29.

On 1 September 2018, we travelled to Pahiatua to inspect truck WL2640’s sister truck WP9113, in
order to measure just how many millimetres the gearbox would need to have slid rearwards in order
for the crucifix to impact the front of the driveshaft, leaving the indentation marks evident in the
photograph that became Exhibit 17. Mr Smithson removed the slip-yoke’s plastic dust cover.
Mr Morgan observed Mr Smithson doing this, and it wasn’t easy for him, as it was a very tight
interference fit in the machined cylindrical recess immediately forward of the front end of its
machined female spline teeth. It was necessary for Mr Smithson to use a large-blade screwdriver
and a mallet to punch the screwdriver through the thick wall of the plastic dust cover, in order to
lever it from the slip-yoke, and in doing so the plastic dust cover was effectively destroyed. On our
return to Hamilton, Mr Smithson obtained a new plastic dust cover from Jeff Peters Truck Parts and
sent it to Pahiatua to the owner of truck WP9113. The conclusion to be drawn from this is that it is
not possible for the plastic dust cover to be removed from the yoke end of the slip-yoke without its
being destroyed, unless it is pushed out from behind, either by first removing the slip-yoke from the
drive-shaft splines, or by pushing the slip-yoke rearwards a sufficient distance for the drive-shaft
splines to push the plastic dust cover out of the slip-yoke.

30.

In the light of what we had learned during our visit to Pahiatua, we wrote our Summary Submission
and on 21 September 2018 we emailed it to Coroner Matenga. It is included, with our later
corrections in red type, as APPENDIX 2.

31.

Photographs 220 and 221 from Chapter 6 of the CD ROM of the original NZ Police high-resolution
images supplied by policeman Karl Bevin, show that during the catastrophe, the plastic dust cover
came out of truck WL2640’s slip-yoke:

Photograph 220, above, from Chapter 6 of the CD ROM of the original NZ Police high-resolution
images supplied by policeman Karl Bevin, shows that the plastic dust cap had been ejected.
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Photograph 221, above, from Chapter 6 of the CD ROM of the original NZ Police high-resolution
images supplied by policeman Karl Bevin, shows that the plastic dust cap had been ejected.

Photograph 131, above, shows the plastic dust cap lying on the scoria strip, a short distance from the
right rear of the small red hatchback car.
32.

Immediately below is photograph 134 from Chapter 3 of the CD ROM of the original NZ Police
high-resolution images supplied by Karl Bevin, showing the plastic dust cover from truck
WL2640’s slip-yoke, as it lay on the Southern Motorway immediately after the catastrophe:
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From a portion of the image at the bottom of the previous page, the image below is an enlargement:

As can be seen in the image immediately above, the plastic dust cover is undamaged, which is
absolute proof that it was pushed out of the slip-yoke hydraulically by the pug of grease within the
cavity formed by the plastic dust cover, the slip yoke and the front end of the drive-shaft before the
drive-shaft was impacted by the crucifix, which was oscillating at 50 Hz. Had bearing failure been
the cause of the catastrophic failure, the plastic dust cover would have either remained in place or
been significantly damaged as it was somehow wrenched out. Hence our description of the
catastrophic failure is the only one plausible.
33.

Since 20 November 2000, literally dozens of similar catastrophic driveline failures have occurred
on heavy trucks in New Zealand, but by the grace of God, nobody else has been killed. To the best
of our knowledge, not a single one of these other failures has been properly investigated, except for
the one investigated by us in 2007, which was caused by metal fatigue in the gearbox bellhousing,
its having been manufactured in China from grey cast iron instead of the considerably more
expensive malleable spheroidal graphite cast iron. Also, despite the NZTA’s having a requirement
29

that all driveline failures are to be reported on an LT 400 form, to the best of our knowledge not a
single LT400 form has been filed reporting a driveline failure involving the disintegration of a front
universal joint.
34.

To ensure that this type of catastrophic failure never occurs again, on 29 March 2019 we wrote to
the Acting CEO of the NZTA, (see APPENDIX 3)stating that we believe that it is imperative that
the NZTA requires the gearbox on every heavy truck in New Zealand to be fitted with a means to
restrain it from sliding rearwards to cause such a driveline failure. We wrote that it is our
observation that practically every heavy truck fitted with an Eaton Roadranger gearbox has no such
restraint preventing the rearwards sliding of the gearbox described above.

35.

However, on 18 April 2019 we received the NZTA’s response; (see APPENDIX 4).
It is our sincerely and honestly held opinion that the NZTA’s response shows that the technical
people of the NZTA, referred to in that response, fall into one of the following three categories:

36.

37.

A

Incompetent

B

Corrupt

C

Both incompetent and corrupt

It is also our sincerely and honestly held opinion that:
A

The LTSA (now the NZTA) should never have allowed the truck WL2640 on the road in the
first place after modifications to its drive-line by Cambridge Welding Services Ltd to the
design of the late Mr Jim Wilkinson allowed the maximum driving angle of its front universal
joint to exceed by 4.5 degrees (i.e., by 82%) the manufacturer’s recommended maximum
driving angle of 5.5 degrees. The same applies to truck WP9113, which is still in service.

B

By continuing to fail to act to minimise the danger to the public from catastrophically failing
universal joints in the manner described by us in this letter and in recent submissions to
Coroner Matenga – copies of which we have previously sent to you – some of the people of
the NZTA are in dereliction of their public duty.

C

Some of the people of the NZTA are desperate that the original findings of Coroner Jamieson
be upheld, in order for the NZTA to avoid the resultant public opprobrium and Court
proceedings by the deceased’s family.

D

Clearly by their actions, some of the people of the NZTA have no interest whatsoever in
getting to the truth as to what caused John Edward Tavinor to be decapitated.

As corroborated by Mr Tony Robinson BE (Mech.), Principal Engineer for Dana Australia Pty Ltd,
and shown by the photographs of the physical evidence, especially Mr Stevens’ photograph (that
became Exhibit 17) of the crucifix showing the impact marks of the spline teeth at the front end of
the drive-shaft, and the NZ Police photograph of the undamaged plastic dust cover as it lay amongst
the debris at the fatality scene, the failure sequence was as follows:
A.

Truck WL2640 was travelling south on Auckland’s Southern Motorway at a speed of at least
90 km/h, in the right-hand lane.

B.

The bolts holding the truck’s gearbox bellhousing to the engine bellhousing came loose, some
of them falling out and some of them pulling the Heli-Coil inserts out. Note that the truck’s
service history, as confirmed at the First Inquest, shows that the bolts holding the gearbox
bellhousing to the engine bellhousing had come loose on at least two previous occasions.

C.

The gearbox slid rapidly rearwards, pushing the slip-yoke rearwards over the drive-shaft
splines. The truck driver in his original brief of evidence, stated that he did not notice
anything unusual in the operation of his truck until he heard a catastrophic bang and
witnessed, via his rear vision wing mirror, the driveshaft part flying away from his vehicle.
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38.

39.

D.

The crucifix, oscillating at approximately 50 Hz and rotating at the same – approximately
3000 rpm – speed as the driveshaft, struck the front end of the driveshaft, and the enormous
force of the impact resulted in the teeth mark indentations visible in the rear face of the
crucifix, as shown in Mr Stevens’ photograph that became Exhibit 17, and caused the
catastrophic disintegration of the front universal joint.

E.

The slip-yoke, still spinning at close to 3000 rpm, flew out from under the truck, bounced off
the motorway surface, flew over the median barrier, through the windscreen of Mr Tavinor’s
ute that he was driving in the opposite direction in the right-hand lane, and decapitated him.

The failure sequence described above is in complete contrast to the findings of Coroner Jamieson at
the First Inquest, that the catastrophic failure resulted from the failure of one of the four needle
roller bearings holding the crucifix of the front universal joint. All of the other Expert Witnesses at
the Second Inquiry also were of the view that the catastrophic failure resulted from the failure of
one of the four needle roller bearings holding the crucifix of the front universal joint, and Coroner
Matenga’s Findings basically agree with that. However, given the physical evidence. three facts
render all of the Expert Witnesses’ Briefs of Evidence, and consequently Coroner Matenga’s
Findings, not only completely worthless, but also invalid:
1.

All of the other Expert Witnesses at the Second Inquiry wrote their Briefs of Evidence
completely unaware of the existence of Mr Stevens’ crucial photograph that became Exhibit
17, introduced by Mr Smithson on the afternoon of 8 August 2018, the last day of the hearing.
So too did Expert Witnesses at the First Inquest Messrs Elisak and Waring, and Coroner
Jamieson’s Assessor Mr Marks, although all except Mr Waring had access to view and hold
the slip-yoke and crucifix.

2.

In their Briefs of Evidence, not a single one of the Expert Witnesses at the Second Inquiry
made any mention whatsoever, either in their Briefs of Evidence or in their verbal testimony
or other written testimony, of the fact that the slip-yoke’s plastic dust cover was missing from
the slip yoke

3.

In their Briefs of Evidence, not a single one of the Expert Witnesses at the Second Inquiry
made any mention whatsoever, either in their Briefs of Evidence or in their verbal testimony
or other written testimony, that the slip-yoke’s plastic dust cover was shown in NZ Police
photographs numbers 131 and 134 lying undamaged in the debris field on the road surface,
with its domed front face downwards. It would seem that none of them had any idea of this
fact, and none of them had any idea as to its significance. This is despite the fact that in
Dr Gooch’s Brief of Evidence dated 6 November 2017, at the top of page 6 is Fig. 1, a
photograph of the Spicer 1810 series universal joint that Dr Gooch had on display at the
Second Inquiry, as an example of a universal joint similar to that in truck WL2640 at the time
of the Tavinor fatality. Its plastic dust cover was in place. Mr Smithson used his own torch to
peer along the spline cavity and clearly saw the grease up against the plastic dust cover.

The only possible conclusion to be drawn from the above three facts is that, just as we hadn’t – until
Mr Smithson found on his laptop Mr Stevens’ photograph that became Exhibit 17 – not a single one
of the other Expert Witnesses at the Second Inquiry, nor Messrs Elisak, Waring, Stevens and Marks
at the First Inquest, had given any consideration to the possibility of the failure mode that involves
the gearbox coming loose from the engine and sliding rearwards to the point where the oscillating
crucifix slams into the front of the drive-shaft. They had all been fixated, for whatever reason, on
the ‘bearing failure’ scenario, which formed the basis of Coroner Jamieson’s Findings of the First
Inquest, and we had been fixated on our “clashing yokes” scenario. However, in the Coroners Court
on Wednesday 8 August 2018, during his cross-examination of Mr Currie, as recorded in the Notes
of Evidence on pages 253 and 254, Mr Smithson had proven the ‘bearing failure’ scenario to be
physically impossible, because, under cross-examination by Mr Smithson, Mr Currie had conceded
that Mr Marks’ photograph No. 1 of the physical evidence showed that the height of the remnant of
the retaining lug was approximately three millimetres. This contrasted with the previous assumption
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he and the other Expert Witnesses had shared, that the height of the remnant of the lug was only
approximately 1 mm. The truth is that even a lug remnant of height only 1 mm would have
prevented the bearing cup from being ejected.
40.

The fact that the Expert Witnesses Messrs Currie, Gooch, Jones and White had not seen the
photograph that became Exhibit 17 before Mr Smithson put it on the Court monitor on Wednesday
afternoon, 8 August 2018, in our sincerely and honestly held opinion rendered as invalid and
worthless the Briefs of Evidence and testimony of those four Expert Witnesses. We are therefore of
the sincerely and honestly held opinion that Coroner Matenga, in closing the hearing that day,
committed one more irregularity of proceedings, and instead should have adjourned the hearing
until, say, the following Tuesday, 14 August 2018, and should have asked Ms Chalklen to email the
photograph, that became Exhibit 17, to each of the other five Expert Witnesses, and asked them to
study that photograph very carefully, and modify his Brief of Evidence accordingly, and present it
to him by email by, say, 5:00pm on Monday, 13 August 2018. Please note that we absolutely
respect Coroner Matenga’s right to attend the tangi. The short adjournment described above would
not only have allowed Coroner Matenga to attend his best man’s tangi without cutting short the
hearing, and without disrupting it, but it would also have allowed him to attend the tangi without
anybody other than Ms Chalklen and possibly Mr Gudsell even knowing about it.

41.

When we read all five barristers’ Summary Submissions, our opinion – that all of the barristers had
acted in an adversarial rather than an inquisitorial manner – was reinforced. We therefore decided to
write a Supplementary Submission to Coroner Matenga and include in it a critique of each
barrister’s Summary Submission.
On 18 February 2019, we emailed to Coroner Matenga, via Ms Chalklen, our Supplementary
Submission of that date. In our opinion, it is compelling reading. It is included as APPENDIX 5.

42.

With the advantage of hindsight, and as elucidated above, we are of the sincerely and honestly held
opinion that the First Inquest and the Second Inquest were fatally flawed.

Because it is now more than 19 years since Mr Tavinor’s life was cut short in such a gruesome manner,
we sincerely and honestly believe that the Crown has a special responsibility to expedite this Application
in an especially prompt manner, and give a Third Inquiry extraordinarily rapid passage through the
Coronial system. Also, it is our sincerely and honestly held opinion that the personnel involved should be
of high intelligence and of considerable mechanical nous. In that regard, we have seen first-hand just how
astutely Ms Debra Harris dealt with our Application for the Second Inquiry. We hold her in very high
regard. It goes without saying that Ms Harris would obviously be the person who has the most intimate
knowledge of this case and would therefore be the most efficient at arriving at a recommendation to you,
the Solicitor General.

Recommendation for immediate action by the NZTA
We sincerely and honestly believe that in order to prevent similar such catastrophic failures in heavy
transport trucks, the NZTA must regulate to ensure that heavy trucks’ gearboxes must be properly
restrained from sliding rearwards should a gearbox ever become detached from an engine, as happened in
the Tavinor case.

Recommendations for amendments to the Coroners Act 2006
1.

That an amendment be made to the Coroners Act 2006 making it compulsory for Expert Witnesses
to provide electronic copies of any relevant photographic or videographic images in their possession
to the Court to be entered into the Court Evidence Archive.
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2.

Because Coroner Matenga on 18 February 2019 notified us that he refused to accept, and would not
read, our Supplementary Submission of that date, we recommend that Section 94 (1) (a) of the
Coroners Act 2006 be amended by changing it from:
94

Certificate of and written reasons for findings

(1)

The coroner conducting and completing an inquiry must—
(a) consider all the evidence admitted for the purposes of the inquiry; and

to:
94

Certificate of and written reasons for findings

(1)

The coroner conducting and completing an inquiry must—
(a) accept and consider all the evidence admitted for the purposes of the inquiry; and

3.

Coroner Matenga has not completed and signed a certificate of findings under section 94 within one
year of the date on which he had been appointed to the Inquiry. (At the time of writing, he has so
far taken five years and three months! Deducting the 8½-month adjournment, that’s four years
and six and a half months.)
We therefore recommend that Section 94A of the Coroners Act 2006 be amended from:
94A Chief coroner to monitor inquiries not completed within 1 year
If a coroner conducting an inquiry into a death has not, in respect of the death, completed and
signed a certificate of findings under section 94 within 1 year of the date on which the death
was reported to the coroner, the chief coroner—
(a) must monitor the progress of the inquiry; and
(b) may require the coroner conducting the inquiry to explain why he or she has not
concluded the inquiry
to:
94A Chief coroner to monitor inquiries not completed within 1 year
If a coroner conducting an inquiry into a death has not, in respect of the death, completed and
signed a certificate of findings under section 94 within one year of being appointed to conduct
the Inquiry, the chief coroner—
(a) must monitor the progress of the inquiry; and
(b) must require the coroner, on the expiry of the 13th month from being appointed, and at the
expiry of every month thereafter until the coroner has completed and signed a certificate
of findings under section 94 to provide a written explanation as to why he or she has not
concluded the inquiry.
(c) must provide by electronic communication to the deceased family’s representative and
each interested party, within seven days, copies of the coroner’s written explanations as
described in subsection (b) above.

4.

Because of
(a)

Mr Smithson’s being responsible for the holding of the Second Inquest, in 1997, into the
death of his son Cameron, on the grounds that in the First Inquest into Cameron’s death,
Coroner Matenga was held by Crown Law to have been responsible for an irregularity of
process and denial of natural justice, in that he refused to allow Mr Smithson to speak on his
son’s behalf, and
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(b)

the facts that soon after our having been advised that Coroner Matenga had been appointed to
preside over the Second Inquiry into the death of John Edward Tavinor, despite
Mr Smithson’s having telephoned Crown Law and spoken with then Deputy Solicitor-General
Cheryl Gwyn, who advised Mr Smithson to write to the Chief Coroner, Judge Deborah
Marshall, and advise her, just as he had advised Mr John McGrath QC, the Solicitor-General
of New Zealand from 1997 to 2000, of the events at the First Inquest into his son Cameron’s
death, that led to Mr Smithson’s successfully petitioning Crown Law for the holding of a
Second Inquest, and that at that Second Inquest, Crown Counsel Mr Chris Gudsell,
representing the NZ Police, whom Mr Smithson had shown had falsified evidence at the First
Inquest, had repeatedly clashed with Mr Smithson and had been told by the Coroner, Judge
Neil MacLean, to sit down and listen to Mr Smithson, Judge Marshall did not recuse Coroner
Matenga and did not recuse Mr Gudsell, and

(c)

what happened in the Second Inquiry into the death of John Edward Tavinor, where Coroner
Matenga, in our sincerely and honestly held opinion, was responsible for an irregularity of
process and denial of natural justice, in that he refused to accept and read the Supplementary
Submission of Mr Smithson and me, dated 18 February 2018, we recommend that a new
Section to the Coroners Act 2006 be added as follows:
In any instance where an Expert Witness to a forthcoming Inquiry, either a First Inquiry or a
Second or Third Inquiry, has previously been responsible for Crown Law’s ordering of a
Second Inquiry into an unrelated death, the Coroner at that First Inquiry or a Second or Third
Inquiry, together with the Crown Counsel at that First Inquiry or a Second or Third Inquiry,
must be compulsorily recused from acting in the forthcoming Inquiry.

5.

Our fifth recommendation is with regard to Section 132 of the Coroners Act 2006, concerning the
meaning of the term “issuing a practice note”.
On 27 March 2019 we wrote a letter to the Chief Coroner, cc’d to the Solicitor General, alleging
Irregularities of Procedure and a Denial of Natural Justice by the Coroner. We asked the Chief
Coroner to invoke Section 7 (1) (b) (ii) of the Coroners Act 2006 and issue a practice note to the
Coroner, directing him to accept and read our two Submissions of 18 February 2019.
However, the Chief Coroner herself did not reply to us. Instead, on 1 April 2019, we received an
email from Adam Nees, Senior Judicial and Business Services Coordinator, Office of the Chief
Coroner, saying:
“Please be advise (sic) that as Coroners are independent judicial officers, Chief Coroner does
not have the power to direct them or their investigations.
We can confirm that Coroner Matenga has read your letter and Chief Coroner has noted your
suggestion regarding an amendment to the Coroners Act.”

Notwithstanding that Adam Nees informed us that Coroner Matenga had read our correspondence
with the Office of the Chief Coroner, the fact remains that the last communication we had received
from Coroner Matenga, relayed via his assistant Ms Jennifer Chalklen, was an email dated 18
February 2019, in which she wrote:
“I previously acknowledged receipt of your two Submissions sent today and provided them to
the Coroner.
The Coroner has advised that he will not read or consider those Submissions received today.
Regards Jenni”

We then sent by email a letter to the Chief Coroner dated 24 June 2019, cc’d to the Solicitor
General, which among other matters asked for evidence from the Coroners Act 2006 that the Chief
Coroner could not direct Coroner Matenga to accept, read and take into account our Supplementary
Submission dated 18 February 2019.
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We therefore suggest that
a further change be made to the Coroners Act 2006 to make it perfectly clear that in a
situation as we have described in this document, the Chief Coroner has the power to issue a
practice note to an individual Coroner, directing the Coroner to accept, read and take into
account evidence so as to expedite the Inquiry and enhance the probability of that
Coroner’s releasing Findings that reflect the physical evidence as to the true cause of the
death being investigated.
6.

On page 7 of her Annual Report for 2018, the Chief Coroner, Judge Deborah Marshall, wrote: “The
coronial process is an inquisitorial, factfinding jurisdiction that is informed by family concerns.”
However, the word “inquisitorial” is nowhere to be seen in the Coroners Act 2006.
On several occasions during the Second Inquiry, some barristers, including the Crown Counsel
Mr Chris Gudsell, acted in an adversarial way, as is shown in the Notes of Evidence. In particular,
Mr David Smith, a highly experienced mechanic and fleet service manager for Toll United Carriers,
had driven from Whangarei to give evidence, and it was painful to watch on as barristers proceeded
to denigrate, belittle and attempt to humiliate him because he had no formal academic
qualifications. In our view, this sort of behaviour should have no place in any Coronial Inquiry.
They gave Mr Smithson the same treatment, but Mr Smithson, highly experienced in standing up to
such behaviour in civil litigation, was unruffled. It is noteworthy that it was Mr Smithson who
finally cracked this case, despite his being the only Expert Witness without formal academic
qualifications.
To ensure that barristers cease their adversarial behaviour at New Zealand Coronial Inquiries, it is
therefore recommended that:
the Act be amended to require the Coroner, at the beginning of each Coronial Inquiry, to
remind any barristers present that they must at all times behave in an inquisitorial way, and
that if they behave in an adversarial way, as is standard practice in civil and criminal
litigation, the Coroner has the power to immediately reprimand them and ultimately, if they
continue to behave in an adversarial way, to permanently expel them from the Inquiry.

7.

Because of the gross inaccuracies in the Notes of Evidence that we have noted in this document, our
seventh recommendation is that the Coroners Act 2006 be further amended to ensure that in the case
of a Second Inquiry, and preferably first Inquiries also, it is mandatory for the Court Transcription
Service to use a directional microphone and a video camera to record for posterity all of the
proceedings to ensure that the Coroner, as well as all interested parties, have access to an absolutely
accurate Court Record.

We shall shortly be providing a copy of this document to Mr Andrew Bayly MP, member for Hunua, the
electorate in which Mr Tavinor’s widow Ms Michelle Foord resides. We shall ask him to set in train the
process to amend the Coroners Act 2006, or perhaps write a new Coroners Act.

Peter J. Morgan

Timothy H. Smithson
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APPENDIX 1

In his 1 July 2015 Memorandum to Coroner Matenga, Mr Morgan commented on the credibility of
Mr Eric Stevens, one of the original expert witnesses, as follows:
It is my sincerely and honestly held opinion that Eric Stevens’s ethics and morals were and remain
questionable, and are at odds with the principles of the IPENZ Charter. It is my sincerely and honestly
held opinion that Eric Stevens was a disgrace to the profession of engineering, as he would repeatedly
succumb to acting as a ‘hired gun’ and base his briefs of evidence on spurious ‘evidence’ that bore little
or no relation to the actual physical evidence that the Code of Conduct for Expert Witnesses required him
to report on. As an example of this, I refer you to my submission dated 26 July 2012 to the Canterbury
Earthquakes Royal Commission, which is on the website of the Commission and may be downloaded as a
pdf file simply by Googling Eng.Mor.0001
On pages three and four of that submission, I relate how Eric Stevens fabricated evidence that bore
absolutely no relation to the facts, and how corrupt professional engineers representing the Institution of
Professional Engineers New Zealand (IPENZ), the professional body that claims to represent the
professional engineers of New Zealand, lied and cheated in their own report into the matter, in an attempt
to exonerate Mr Stevens and others from any wrongdoing. My friend and sometimes colleague
Mr Timothy Smithson can attest to the fact that Mr Stevens acted in a similar manner on numerous
occasions.

APPENDIX 2

IN THE CORONER’S COURT

CSU-2014-HAM-000188

AT HAMILTON

IN THE MATTER of an inquiry into the circumstances of the death of
JOHN EDWARD TAVINOR

SUMMARY SUBMISSION OF
TIMOTHY HARRY SMITHSON and PETER JAMES MORGAN
IN THE MATTER OF THE
TAVINOR CORONIAL INQUIRY 2018 REVIEW OF THE INQUEST 27 NOVEMBER 2017
TO 8 AUGUST 2018
__________________________________________________________________________________

Dated: 21 September 2018

TIMOTHY HARRY SMITHSON

63 Mahana Road, Te Rapa, Hamilton 3200
New Zealand
Phone No: 027 288 6481
AGM / Assessco General & Marine
assessco.forensic@gmail.com

PETER JAMES MORGAN

13 Stratford Avenue, Milford, Auckland 0620
New Zealand
Phone No: 021 489 4972
pjm.forensic.eng@gmail.com

1

TIMOTHY HARRY SMITHSON
My name is Timothy Harry Smithson of Hamilton, Automotive Machinist and Engineer.
At the time of the TAVINOR incident on 20 November 2000, I was the sole shareholder and
director of Tim Smithson Automotive Limited, a company providing mechanical engine and
driveline service within service and repairs to land based passenger vehicles, heavy road
transport vehicles, marine watercraft and areas within light aircraft involving incident
examination and analysis and specific engine system design and subsequent engine component
modifications in association with the trades and Civil Aviation Authority New Zealand.
Later, I became the principal of AGM /Assessco General and Marine, an investigation bureau,
undertaking analysis and investigations of engine power systems and their attached drive-line
systems.
My expertise involves consulting, reviews, and mechanical laboratory testing and alignment
services, including:
Mechanical Fault Investigations
• Accident Investigation and Reconstruction,
Mechanical Products Liability Expert Witness, • Mechanical Product Failure Analysis,
Mechanical Fire Investigation, • Industrial Mechanical Equipment Failure Analysis,
Mechanical Testing, • Expert Witness Testimony.
My initial training was as an Automotive Machinist and Engineer. I hold practising certificates
for non-destructive testing of critical components (metals, groups of metals) that have been
subjected to material damage. [170807 Timothy Harry Smithson CV] My experience in
matters mechanical / drive-trains has been developed and finely tuned over forty-five years of
dealing with these in practical applications within service and repair, and within failure
analysis and testing of critical components that have undergone physical impact damage to
their structure while in operation. To finalize the testing process, components are required to
be certified for reuse; this certification aspect is part of Assessco's work profile.
I am independent of the parties to this matter.
I have read the Code of Conduct contained in schedule 4 of the High Court Rules. I confirm
that the evidence in this brief is given in accordance with the Code of Conduct.
PETER JAMES MORGAN
I am independent of the parties to this matter. I have read the Code of Conduct contained in
schedule 4 of the High Court Rules. I confirm that the evidence in this brief is given in
accordance with that code.

2

Supplementary to the 27 November 2017 and 6 August to 8 August 2018 CORONIAL
INQUIRY INTO THE DEATH OF EDWARD JOHN TAVINOR, “NOTES OF
EVIDENCE” a submission in summary of the now additional submitted evidence.
The scientific method is a body of techniques for investigating phenomena, acquiring new
knowledge, or correcting and integrating previous knowledge (1). Its origin is thought to be
over 1000 years old and it is still used today to solve problems.
Forensic experts servicing the insurance industry are required to utilise a reliable
methodology to discover the cause of claim. Many experts use the scientific method, which is
regularly broken down into the following seven-step process:
1. Recognise the need: In this initial step of the scientific method, the problem is identified.
Generally speaking, a property or casualty event has occurred, and its root cause needs to
be determined so responsibility can be established, and similar incidents can be
prevented.
2. Define the problem: This second step is where an action plan is developed to remedy the
problem. Simply put, an investigation commences with planned steps needed to solve the
established problem.
3. Collect data: In the third step, data is collected. It is critical here that all available data be
collected prior to the data analyzation and hypothesis development. Any premature
analyzation and hypothesis development could bias the end result. As described by
Sherlock Holmes in A Scandal in Bohemia: "It is a capital mistake to theorize before one
has data. Insensibly one begins to twist facts to suit theories, instead of theories to suit
facts."
4. Analyse the data: Once all the available data has been collected, the fourth step can begin.
During this step the collected data is cognitively analysed using the education, training,
experience and expertise of the team doing the analysation. Having competent experts in
the required field who can understand the value of the collected data prior to forming
hypotheses is crucial. It is important that during this critical step of the scientific method
that only facts and evidence are considered and that no presumptions or speculation be
included.
5. Develop a hypothesis: During the fifth step, the known facts and evidence are considered
to develop potential hypotheses. It is not uncommon for multiple hypotheses to be
considered initially, each with their own measure of possibility. At this point, having all
of the data available is critical for all options to be established for consideration.
6. Test the hypotheses: In the sixth step, the hypotheses developed each have to be
considered against all of the known facts and evidence. Physical testing can also be done
to gain additional data for consideration to support or exclude development of one or
more hypotheses. Sometimes this testing can be as simple as setting fire to a material to
confirm that it is combustible and will support propagation of a fire. Any hypothesis that
cannot be supported by the known facts and evidence is invalid and must be discarded.
7. Select the final hypothesis: The seventh and final step occurs when all hypotheses have
been evaluated and tested. Often only a single hypothesis remains and is identified as the
root cause of an event. There are occasions, however, when two or more hypotheses
cannot be completely excluded. When this occurs, a measure of probability is required to
establish if any of the remaining hypotheses are more likely to be the cause than the
others.
Source: https://www.sedgwick.com/blog/2016/06/03/seven-steps-forensic-investigation-success
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The second Coronial Inquiry concluded on 8 August 2018 at 5:24pm at the Auckland
District Court under the jurisdiction of Coroner Gordon Matenga, who directed T.H.
Smithson and P.J. Morgan to prepare this submission based on the overall evidence
within the original Coronial Inquiry 2000 to 2003 case archive and also the overall
evidence submitted to the reconvened Coronial inquiry 2017 – 2018.
An Inquest is a judicial inquiry to ascertain the facts relating to an incident resulting in a serious
injury or death. It is an inquisitorial process. Being an inquisitorial process, the ultimate goal
is to tease out the facts and get to the truth. So where there are errors, deficiencies, and elements
if bad process can be clearly identified and recommendations where matters need to be put in
place to prevent similar errors and failures, deficiencies, so elements in bad process can be
avoided in the future.
It is clear to T.H. Smithson P.J. Morgan that the Inquest provisions within Crown Law’s
jurisdiction, provide the checks and balances where a ‘cold case’ such as the TAVINOR matter
can be revisited in search of the truth.
Your Honour, our Summary Submission regarding the second Inquiry follows: On Tuesday 7 August, the experts at the hearing had reached an impasse. Messrs Currie,
Gooch, Jones, Stevens and White had each maintained that the root cause of Mr Tavinor’s
death was the failure of a single one of the four needle roller bearings securing the crucifix
(cross) of the front universal joint; i.e. they upheld the status quo – the original findings of
Coroner Jamieson. They maintained that the approximately 3 mm of wear on the shoulder of
the bearing cup’s 8 mm x 8 mm x 8 mm bearing cup retaining lug allowed the bearing cup to
slide 3 mm radially outwards under centrifugal force, and that that alone had generated
sufficient out-of-balance centrifugal force for the bearing cup to demolish all but
approximately 1 mm of the height of the retaining lug as it rode over what remained of the
retaining lug, breaking the retaining strap and releasing the crucifix. They maintained that it
was this that had caused the 14-kg slip-yoke to be flung from under the vehicle, ricochet over
the median barrier and through the windscreen of Mr Tavinor’s Mazda ute, decapitating
Mr Tavinor. In contrast, Messrs Smithson and Morgan steadfastly stuck to their original
contention that such a scenario required part of the bearing cup and part of the retaining lug to
be in the same place at the same time, which is physically impossible. Also, we knew that the
centrifugal force generated in such a scenario was in the wrong direction – being more or less
at right angles to the necessary direction – to cause the bearing cup to lift up out of the bearing
cavity and stretch and rupture the bearing strap.
Immediately after the first judicial conference on 2 July 2015, Mr Chris Marks, Coroner
Jamieson’s Assessor, walked with us down Albert Street while we discussed the case. He
related to us how it had come to pass that he had severe misgivings over the conclusions of the
experts at the end of the first Inquest. He related how he had done some calculations that
showed that any centrifugal force generated would have been nowhere near sufficient to have
caused the failure in the manner described by the three original experts – which was essentially
the failure mode first advanced by Mr Stevens in his original Brief of Evidence that he had
prepared for engineer Jim Wilkinson’s insurance company in order to rebut a manslaughter
charge brought by the New Zealand Police. Mr Marks related how he had asked for, and been
granted by Coroner Jamieson, extra funding so that he could prepare a supplementary report
including the above-described calculations.
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Despite supposedly having studied Mr Marks’ report, all five of the other expert witnesses to
the second Inquiry – Messrs Currie, Gooch, Jones, Stevens and White – stuck resolutely with
the original Coroner’s findings.
In Mr Morgan’s original submission to Crown Law, he wrote as follows:
“Mr Eric Stevens, who as aforementioned was a Fellow of IPENZ, was the most highly
qualified of the three expert witnesses at the Inquest. Mr Stevens’ Brief of Evidence
presented to the Coroner concluded:
“10.12 In my opinion the primary cause of the driveshaft failure was that it was
allowed to remain in service when it was worn out.”
However, as a professional engineer who has closely investigated this case I find this
statement to be preposterous in the extreme. Worn universal joints start to vibrate and as
wear increases, the vibration and resulting noise increase markedly. If universal joints
indeed disintegrated when they are worn as little as prescribed by the Dana service
manual as quoted by Mr Stevens, the roads of New Zealand and the rest of the world
would be littered with parts of disintegrated universal joints and driveshafts. Clearly,
they are not. One ought not lose sight of the fact that Dana is in business to profit from
the manufacture and sale of universal joints and therefore has a vested interest in
specifying a very small amount of wear as being the maximum prescribed limit.
It is noteworthy that Mr Stevens provided no credible physical evidence to even suggest,
let alone prove, that the disintegration of the universal joint was caused by the fact that it
was worn. Despite this, when the three expert witnesses were asked to try to come to a
consensus as to the primary cause of the disintegration of the universal joint, Mr Waring
and Mr Elisak modified their original statements in their briefs of evidence and the three
expert witnesses collectively agreed, as detailed in the above excerpt from the Coroner’s
final reserved finding, that the primary cause of the failure was excessive wear as stated
by Mr Stevens in his Brief of Evidence. In my opinion, to blame the failure on poor
maintenance, without credible supporting evidence, is an indictment of the ability and
work ethics of the mechanics involved.”
On Monday 6 August and Tuesday 7 August 2018 – days one and two of the reconvened
second Coronial Inquiry, our scenario describing the cause of the failure was convincingly
discredited by the other five expert witnesses. We were chastened, but undeterred, because we
knew that the failure scenario espoused by the original three expert witnesses and reiterated
by the other five expert witnesses at the second Inquiry was physically impossible – for reasons
previously elucidated by us. We therefore knew that, just as Mr Marks had said, there had to
be some other reason for the initiation of the failure. Our task was to find it. To that end, on
Tuesday night, 7 August 2018, we again searched through the photographs of the original
evidence, and at approximately 10pm, Mr Smithson realised that a photograph of the rear face
of the crucifix, taken by Mr Stevens and subsequently labelled Exhibit No. 17, showed
precisely what had originated the disintegration of the universal joint.
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Here is Exhibit 17 – Mr Stevens’ photograph of the rear face of the crucifix:

In the above photograph, taken on 26 November 2002, the imprinted marks made by the driveshaft splines can be clearly seen. One individual tooth-mark in particular is prominent – a short
distance to the left of the “P” in “SPICER”.
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Here is Exhibit 18 – Mr Stevens’ photograph of the front face of the crucifix:

On Wednesday 8 August 2018, the last day of the hearing of evidence at the reconvened
Coronial Inquiry, Mr Smithson showed Exhibit No. 17 on the Court monitor and also
Mr Stevens’ photograph of the other side of the crucifix, subsequently labelled Exhibit No. 18.
It was explained to the Court that late on the previous night Mr Smithson had noticed for the
first time the severe impact marks on the rear face of the crucifix of truck WL2640’s front
universal joint. He explained that we now realise that after the bolts holding the two
bellhousings together had come loose and come away (as explained in our Memorandum
Submission to the Coroner dated 13 October 2017 – copied and pasted into this document as
APPENDIX 1, below) the gearbox had slid rearwards by approximately 75 mm, as shown in
photograph 206 on page 9 of this document, so as to cause the slip-yoke to be pushed so far
rearwards over the drive-shaft splines as to jam the crucifix into the front of the drive-shaft.
The force generated by the impact of truck Wl2640’s drive-shaft crucifix on the splines at the
front of the drive-shaft was the force that caused the crucifix to be forcibly destabilised and be
ejected from the universal joint while the truck was in operation on Auckland’s Southern
Motorway, allowing the 14-kg slip-yoke to be flung from under the vehicle, then bouncing
over the median barrier and through the windscreen of Mr Tavinor’s Mazda ute, decapitating
Mr Tavinor. A lay person may not at first realise it, but the geometric plane through the
crucifix’s four journals’ axes oscillates (wobbles) through the driving angle once each
revolution of the drive-shaft; i.e. the crucifix was oscillating through an angle of approximately
12 degrees, approximately 50 times per second, but apart from the usual leading and lagging
of angular velocity common to all such universal joints, there is no relative angular movement
between the crucifix and either shaft – as they were all rotating at approximately 50 revolutions
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per second when the truck was travelling at 100 km/h. This is the only possible explanation as
to how the impact marks of the drive-shaft’s front spline teeth came to be on the crucifix and
why they were not symmetrically distributed.
When Mr Smithson asked the other five expert witnesses to comment on the impact marks
showing in Mr Stevens’ photograph – Exhibit 17 – only Mr Stevens made a comment, saying
that the marks were “forging defects”. In our opinion, that remark was a knee-jerk reaction
entirely devoid of common sense. Universal joint crucifixes are manufactured from forged
steel and are very, very hard and tough. For obvious safety reasons, quality control in the
manufacturing process is of paramount importance, and every crucifix is subjected to nondestructive testing (NDT) – commonly known as crack testing – as part of that process.
On Wednesday 29 August 2018, Mr Peter Waring, who was one of the original three expert
witnesses, commented in two emails to Mr Smithson as follows:
1.

“Hello Tim. …, going through the evidence presented at the inquest, it seemed to me
that there was a shortage of calculations by the various experts, but a great deal of
opinion. One of the first things I did years ago when I first looked at the bits was to
calculate what the out-of-balance force was on the bell housing bolted connections with
the cruciform bearings withdrawn as far as they would go before detaching from the
yoke. As far as I recall, assuming the bolts fully tightened into the Heli-Coils, I
calculated that not enough force was exerted to cause the failure of the bolted
connection, unless some other mechanism was involved. Did anyone at the inquest
supply calculations on the forces involved and the resistance of the bolted connection
to those forces? I would have expected Mitsubishi to have done those sums anyway as
part of the design process.

2.

“Hi Tim. I've had a quick look at Paul White's sums, and (I may need a longer look)
but it seems to me that his bolt loads due to the drive-shaft components moving
sideways are based on an assumption that each bolt in turn is subjected to the whole of
the centrifugal force generated by the offset driveshaft in isolation, The support
provided at the instant of maximum applied stress by adjacent bolts transmitted through
the material of the bell housing is ignored. If that is correct, then his force analysis can
only be correct if the bolts are actually not tight when the stress is applied. I would not
be surprised if the bolts were loose – it was a rush job, and loose bolts were noted on
two other occasions.”
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NZ Police high-definition photograph 209 shows that the gearbox ended up some distance
rearwards of its normal operating position:
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NZ Police high-definition photograph 206 shows the location of the gearbox when it finally
came to rest. After the gearbox had first slid rearwards approximately 75 mm to the point
where the crucifix impacted the drive-shaft splines it is entirely plausible that the force of
impact pushed the gearbox forwards by approximately 25 mm so that it finally came to rest
approximately 50 mm rearwards from its normal operating position.:

We decided that we should take some measurements of the driveline components of the sister
truck WP9113. Mr Smithson contacted Chris Carroll of Carroll’s Transport to arrange to do
so, only to find that his company had sold the truck to a company based in Pahiatua.
Mr Smithson contacted the company’s director, Mr Lindsay Richards, and arranged for us to
visit.
On 1 September 2018 we inspected sister truck WP9113 at Pahiatua and made measurements,
which showed that it was entirely possible for the front of the driveshaft to impact the crucifix
of the front universal joint should the gearbox become detached, as had happened to truck
WL2640. On the following pages are some photographs taken that day.
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The above photograph shows truck WP9113’s slip-yoke and front universal joint.
Mr Smithson removed the plastic dust cover. He then used a stiff wire to measure the distance
between the rearwards face of the crucifix and the driveshaft end spline face, as shown in the
image. Line “A” is the position where the driveshaft end spline face is situated, being
approximately 79 mm to 80 mm from the driveshaft end spline face.
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The above photograph shows the rear end of truck WP9113’s slip-yoke and front universal
joint.
There is a plastic or aluminium screw-on nut containing a shaft grease seal. The nut is screwed
on to the slip-yoke threaded section and is adjusted ’til firm. When the driveshaft on truck
WL2640 collapsed the plastic or aluminium nut would have been instantly destroyed due to
the nut being less noble in overall mass and strength to resist the collapsing driveshaft
component being of considerably greater strength and mass.
The photograph shows the gap between the slip-yoke nut and the tubular section of the driveshaft. Mr Smithson measured this gap as being 80 mm, and therefore if the gearbox were to
slide rearwards, the crucifix would impact the front of the drive-shaft before the tubular section
of the drive-shaft would impact the plastic or aluminium nut holding the rear slip-yoke seal.
We find it noteworthy that apart from ourselves, none of the people who investigated the driveline failure of truck WL2640 has made any recorded comment regarding the significance of
these dimensions, which allow such a failure to occur. We note that on truck WL2640, if the
gap between the slip-yoke nut and the tubular section of the drive-shaft had been 40 mm rather
than 80 mm, the tubular section of the drive-shaft would have impacted the rear end of the
slip-yoke at a low velocity – the velocity of the rearwards-sliding movement of the gearbox
relative to the chassis, and such a low-intensity impact would have been easily absorbed by
the crucifix without causing it to come adrift from the tail-shaft yoke, and Mr Tavinor would
not have been killed.
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We commissioned a SolidWorks CAD simulation that illustrates the oscillation of the crucifix
and its impact on the drive-shaft splines as the crucifix and the slip-yoke were pushed
rearwards by the gearbox tail-shaft after the gearbox bellhousing detached from the engine
bellhousing when the fastenings holding the two together worked loose and came out. Below
is an electronic image from that simulation, taken at the moment that the crucifix impacts the
front of the drive-shaft:

We have uploaded the animation to You Tube as a clip for private viewing only, until after the
release by Coroner Matenga of his Findings. Here is the URL for it:
https://www.youtube.com/watch?v=1Iq3HYMUITs
Note how the SolidWorks CAD simulation appears to illustrate the crucifix oscillating in a
fixed location while the drive-shaft slides leftwards towards the crucifix – the opposite of what
actually happened. This is because the simulation shows the movement of the crucifix relative
to the drive-shaft.
It is crucial to note that the location and shape of the impact marks on the crucifix show that
the crucifix had to have been properly in place at the instant of the impact, before the crucifix
pushed a bearing cup against a bearing strap and ruptured it, allowing the crucifix to become
dislodged, releasing the slip-yoke to decapitate Mr Tavinor.
We now know without any shadow of doubt that the conclusion of the original three expert
witnesses – that the failure occurred because of the failure of a single one of the four needle
roller bearings holding the crucifix in place – could not have been correct. We also know that
the shared conclusion of Messrs Currie, Gooch, Jones, Stevens and White – agreeing with the
original findings – as elucidated in each of their respective briefs of evidence for the second
Inquiry, could also not have been correct.
We now know that although one or more of the needle roller bearings holding the crucifix in
place was/were severely worn and should have been replaced at the previous service, such
bearing wear was merely coincidental and made absolutely no contribution to the cause of
Mr Tavinor’s death.
The above description and CAD simulation has demonstrated conclusively that the design of
the driveline of truck WL2640 was not safe, as there was no mechanical stop included to
prevent the gearbox sliding rearwards in the event that the bellhousing fastening bolts came
loose allowing the bellhousings to separate. More than likely truck WL2640 is still not safe,
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and neither is the driveline design of its sister truck, WP9113. However, both trucks could
easily be made safe simply by the addition of suitable stops (easily removeable to facilitate the
sliding rearwards of the gearbox for servicing purposes) to prevent the gearbox from sliding
rearwards in the event that the fastenings securing the gearbox bellhousing to the engine
bellhousing work loose and come away (as they did, ultimately causing the death of Mr
Tavinor) or in the event that a structural failure of either the gearbox bellhousing or the gearbox
itself caused the gearbox to slide rearwards.
As an aside, it was noteworthy to us that during the course of the second Inquiry, one of the
barristers aggressively attacked the credibility of those witnesses – including Mr Smithson –
who have no formal academic qualifications. In our humble opinion, this behaviour befitted a
barrister defending a client in an adversarial process but was unwarranted and unbecoming of
a barrister in such an inquisitorial process as a Coronial Inquiry. In our humble opinion, it was
exquisitely ironic that Mr Smithson was the only one of the ten experts – three expert witnesses
and the Coroner’s Assessor at the first Inquiry, plus six new expert witnesses at the second
Inquiry – who did not have a university degree. Nevertheless, more than 15 years after
Mr Stevens took the photograph which subsequently became Exhibit 17, Mr Smithson was the
only one to identify the presence of the crucial physical evidence in Mr Stevens’ photograph.
As a further aside, it was noteworthy to us that not only at the first Inquest but also at the
second Inquest, there was considerable ado about the fact that the bearing straps and their bolts
had repeatedly been re-used, whereas the Dana Spicer manual had specified that they must not
be.
Dr Gooch had said that he went along with what the Dana Spicer manual specified.
However, we (Messrs Smithson and Morgan) were both of the view that it was extremely
unlikely that to torque bolts holding down the bearing straps would have taken them anywhere
close to plastic deformation. We therefore decided to test them to find out. Our testing is the
subject of Appendix 2, on page 16 of this document.
Conclusion:
On our analysis, Mr TAVINOR was a tragic casualty of two critical design flaws – firstly the
choice of aluminium for the gearbox bellhousing, and secondly the failure to ensure that the
gearbox was prevented from sliding rearwards in the event that the twelve M10 bolts holding
the gearbox bellhousing to the engine bellhousing via the spacer plate came loose and
ultimately came out.
As we have stated in several previous submissions, if the gearbox of truck WL2640 had been
fitted with elastomeric rear support mounts, this tragedy could never have happened.
It is now clear that the first Inquest process failed to get to the precise process of failure.
Fortunately for all concerned, in the closing hours of the Court hearing of evidence, Mr Marks’
photo image 1 of the 12 photographs he took on 18 March 2003, and Mr Stevens’ photographs,
taken on 23 November 2002 and labelled Exhibit 17 and Exhibit 18, were instrumental in our
revealing the long-hidden truth, as described above.
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APPENDIX 1 – a section of text copied and pasted from our
Memorandum/Submission to Coroner Matenga dated 13 October 2017.
Selection of photo images and comments: Exhibit No: BH identified in the New Zealand Police Booklet Mitsubishi Truck WL2640 page
00226.

The bottom right hand image of BH 00226 shows that at the time of failure, the bolts’ integral
washers were seating on the gearbox bellhousing on cavity induced worn rough funnelled
faces. These faces, when in original order, had been machined flat and parallel to the mating
flanges of the engine bellhousing and gearbox bellhousing. The bolts, before coming loose,
would have been exerting a minimal clamping pressure, and therefore it is little wonder that
they had previously come loose a number of times, as documented in the vehicle’s service log.
It should be noted here that when first tightening the steel bolts, when the truck was first
assembled, the integral washers must turn on the mating flat faces. Steel rubbing against
aluminium alloy, which is a much softer material, without lubrication will inevitably score and
pit the aluminium mating face, and to prevent this from happening, it is absolutely essential
that a light smear of oil as a lubrication film be applied under the integral washer. However,
when mechanics are working under severe time pressure, especially late at night when they are
tired and racing to get a truck back on the road, it is understandable that they sometimes
overlook some fine details. Dishing and pitting of these mating surfaces under the integral
washers is compelling evidence that applying such lubrication had not always been
remembered.
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Note also that the bottom right-hand image of BH 00226, above, shows that at some stage
during servicing and/or repair, a mechanic had installed at least one ordinary hex-head bolt,
not having an integral washer, in place of the standard-for-the-truck hex-head bolt having an
integral washer.
Image BH 00232

Image BH 00232, above, provides material evidence of severe aluminium alloy material
undercutting of the seating faces at the positions where the securing bolts’ integral washers
seat on the gearbox’s aluminium alloy bellhousing machined surfaces. The photo image clearly
indicates that the bolts’ integral seating washers rest on nothing more than a concaved,
funnelled, roughened area of the alloy bellhousing’s bolt/washer seating faces. There are
several photo images showing this wear and tear effect.
The top pair of images show the same pair of bolts. Note that only the bolt in the lower right
corner of each image has an integral washer, the other having an ordinary bolt and a separate
washer. This is clear evidence that a servicing mechanic must have seen significant damage to
the threads of the standard bolt with integral washer that he had just removed from that location,
and upon finding that a replacement standard bolt was not immediately available from stock,
he had decided to fit an ordinary bolt and separate flat washer instead. One can only wonder
what action the servicing mechanic took, if any, to remedy the matching thread damage to the
tapped hole, or Heli-Coil insert, whichever it was. The NZ Police photographs show only 6 of
the bellhousings’ 12 securing bolts, but given the history of those bolts coming loose on several
occasions, there may very well have been more bolts that had been replaced. It is noteworthy
that none of the expert witnesses took any photographs of this aspect of the physical evidence
before writing their Briefs of Evidence. The crucial point, though, is that the servicing
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mechanic(s) completely ignored the substantial and highly significant damage to the mating
surfaces of the aluminium gearbox bellhousing not only under the washer at that location, but
also at the other eleven locations. This is clear evidence of reckless negligence on the part of
the servicing mechanic(s) and their employer Roadlife Trucks.
Image BH 00233 shows further aspects of severe alloy material undercutting of the aluminium
alloy seating faces at the position where the securing bolts’ integral washers mate and catches
the gearbox’s original aluminium alloy bellhousing flat machined surface. The bottom left
image shows a schematic cross-section profile, in yellow, of the bolt and its seating face sideon. The yellow line shows the concaved seating face of the alloy bellhousing. The red line
demonstrates where the seating face should have been to provide a stable face for the bolt’s
integral washer to secure down on to; thereafter the 12 bolts are each tightened to the factoryspecified torque, in the factory-specified sequence, making the entire bellhousing joint tight
and correctly secured.
Given the historical evidence of the truck’s bellhousing bolts repeatedly becoming loose and/or
missing, one can make a firm conclusion that the gearbox bellhousing on vehicle WL2640 had
a clearly recorded history of becoming insecurely fastened to the engine bellhousing, to the
point where it had become impossible for it to be properly secured. No matter how tightly the
bolts were done up, they would progressively become loose again. The physical evidence in
the original NZ Police photographs, and Mr Marks’ photograph No. 12, taken on 18 March
2013, is irrefutable that the mating surfaces of the engine’s aluminium bellhousing and the
gearbox’s aluminium bellhousing, and the machined circular surfaces on which the integral
washers of the securing bolts seat on the gearbox’s aluminium bellhousing, were in such a
deteriorated state that the bellhousing should have been replaced either on 25 January 2000,
when the gearbox was removed to fit a new clutch assembly, or on 8 August 2000, when the
gearbox was removed and repaired because of a gearbox failure.
The degradation of the gearbox’s aluminium alloy bellhousing machined circular surfaces
where the integral washers of the connecting bolts seat, was caused by the fact that the bolts
were tightened on to the aluminium alloy surfaces in the absence of sufficient lubrication, the
designer(s) having relied on the servicing mechanics to provide an oil film as a surface
lubricator. A much surer way to ensure that surface degradation did not occur, would have been
to fit a hardened steel washer under each integral washer. The fact that the coefficient of friction
between aluminium alloy and steel is always much higher than that between steel and steel,
would have ensured that the hardened steel washers would not turn on the machined aluminium
alloy surfaces, thus avoiding any possibility of surface degradation.

17

APPENDIX 2 – Our investigation of a bearing strap to determine whether
or not it is subjected to plastic deformation in normal use
As recorded in the Notes of Evidence, beginning on page 145, line 6, (Correction – page
148, line 13) Mr Morgan asked of Dr Gooch:
Q.

do you believe that when the strap is first tightened it goes into a yield situation,
that was plastic deformation?

A.

I don’t know that for certain because I haven’t checked the stresses.

Q.

Because if it doesn’t do it the first time then it surely wouldn’t do it the second
time either?

A.

That – well, if the –

THE CORONER:
Q.

Well if you can’t answer the first question you can’t answer the second.

A.

I can’t…

EXAMINATION CONTINUES: MR MORGAN
Q.

Well we just don’t know, I’ll leave it at that?

A.

Well what I would say is that I would rely on the manufacturer and if a
manufacturer tells you that you cannot replace a bolt then it’s generally a torque
to yield bolt, that’s generally what happens. It’s like head bolts on a car, you
know, you used to be able to replace them and now you don’t. They are general
torque to yield, and people who do replace them find that they’re, they have
failures. And Dana Spicer, you know, have been around for a long time, they
will have engineered this connection and I’m pretty confident there’s a reason
why they are saying that these components need to be replaced.

Q.

Well it’s your opinion, I might add it’s my opinion, that in many instances, and I
suggest that in particular the straps, one of the reasons why Dana Spicer says
that they should be replaced each time is they are in business to sell parts.

To determine whether or not the bearing straps become plasticly deformed when they are
installed, and the bolts torqued to 135 ft-lbs, Mr Smithson conducted a series of four tests as
illustrated by the following four photographs and their respective captions:
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The conclusion we drew from the tests was that there was no plastic deformation of the bearing
strap when the bolts were properly torqued up to 135 ft-lbs. The claim by Dana Spicer that the
bearing straps must be used only once was therefore shown to be a mere scam, perpetrated, we
have no doubt, in order for Dana Spicer to boost sales of bearing straps, exactly as stated by
Mr Morgan in response to Dr Gooch’s statement beginning on page 145, line 22, (Correction
– page 148, line 29) of the Notes of Evidence: “… Dana Spicer, you know, have been around
for a long time, they will have engineered this connection and I’m pretty confident there’s a
reason why they are saying that these components need to be replaced.”
The fact that the bearing straps in service are subjected to elastic deformation only, and are not
subjected to plastic deformation, calls into question the veracity of Dr Gooch’s and Dana
Spicer’s other contention that the bolts must be used once only because they are used in a
‘torque-to-yield’ (i.e. plastic deformation) fashion. The veracity of this claim could easily be
established by further testing, perhaps in a university laboratory.
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Finally, Test 4 showed that if the bearing cup were placed on the retaining lug, it would be
impossible to tighten the bolts down properly to close the resulting 8 mm gap without plastic
deformation taking place and without cracking and breaking the bearing cup and damaging
half yoke’s needle roller bearing cup. Also if tightened the two bolts / cap screws would be
badly strained, possibly receiving load-applied thread root fractures.
Signed:

TIMOTHY HARRY SMITHSON

Date: 21 September 2018

Signed:

PETER JAMES MORGAN

Date: 21 September 2018
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APPENDIX 3

Peter J. Morgan B.E. (Mech.), Dip. Teaching

Timothy H. Smithson

Consulting Forensic Engineer, Marine Designer
13 Stratford Avenue, Milford,
Auckland,
mobile: 021 489 497
email: pjm.forensic.eng@gmail.com

Consulting Forensic Engineer
7 Fleming Place, Chartwell
Hamilton
mobile: 027 288 6481
email: assessco.forensic@gmail.com

29 March 2019
Mr Mark Ratcliffe
Acting Chief Executive Officer
New Zealand Transport Agency
Email: Mark.Ratcliffe@nzta.govt.nz
Cc’d by email to Mr Roger Wilkin and Mr Bruce Currie
Dear Mr Ratcliffe
Re: The Second Inquest into the circumstances of the death of John Edward Tavinor
On 20 November 2000, John Edward Tavinor was decapitated when the front universal joint of a
Mitsubishi swing-lift container truck catastrophically disintegrated, flinging the driveline’s slip-yoke on
to the road surface, from where it bounced over the median barrier and through the A-pillar, smashing the
windscreen of Mr Tavinor’s Mazda ute. The death happened on Auckland’s Southern Motorway near the
Ellerslie interchange.
As you may know, the hearing of evidence for the second inquest into the death of John Edward Tavinor,
instigated by Mr Morgan, was held in the week beginning 6 August 2018. The NZTA, which throughout
the whole six years from the filing by Mr Morgan of his first submission to Crown Law requesting that
there be a second Coronial Inquiry, had opposed it. The NZTA was represented at the second Coronial
Inquiry by barrister Mr Roger Wilkin and principal engineer Mr Bruce Currie.
Incredibly, the hearing turned out to have been farcical, because on the night of Wednesday 8 August
2018, after the third and final day of the hearing, we realised that Mr Smithson had been the only one of
the seven expert witnesses who had a copy of the one and only photograph that proved what had really
caused the fatal failure.
At the end of the third and final day of the hearing, the Coroner asked us, and the five barristers present,
to file summary submissions. Being uniquely based entirely on the photographs of the physical evidence
– the actual physical evidence having been disposed of by the NZ Police some years earlier – our
summary submission was the only one that described the true cause of the failure, since corroborated by a
senior professional mechanical engineer of Dana Spicer, the manufacturer of the universal joint.
After reading the submissions of the five barristers, it is our sincerely and honestly held opinion that the
following barristers are guilty of conduct unbecoming of a member of the legal profession: Mr Scott
Mccolgan, representing the NZ Police, Ms Esther Watt, representing Eaton Corporation, and Mr Roger
Wilkin, representing the NZTA.
In a bizarre error in determining dates, we were required by the Coroner to file our summary submission
four weeks before any of the barristers. When we had received and read all five of the barristers’
summary submissions, we wrote a supplementary submission to the Coroner, who promptly notified us
that he would neither receive nor read it, whereupon we wrote a submission to the Chief Coroner, cc’d to
the Solicitor General, alleging Irregularities of Procedure and a Denial of Natural Justice by the Coroner.
We asked the Chief Coroner to invoke Section 7 (1) (b) (ii) of the Coroners Act 2006 and issue a practice
note to the Coroner, directing him to accept and read our two Submissions of 18 February 2019.
As shown by the photographs of the physical evidence, corroborated by Dana Spicer, the failure sequence
was as follows:
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1.

The bolts holding the gearbox bellhousing to the engine bellhousing came loose, some of them
falling out and some of them pulling the Heli-Coil inserts out.

2.

The gearbox slid rearwards, pushing the slip-yoke rearwards over the drive-shaft splines.

3.

The crucifix, oscillating at approximately 50 Hz, struck the front end of the driveshaft, and the
enormous force of the impact caused the catastrophic disintegration of the front universal joint.

Since 20 November 2000, literally dozens of similar catastrophic driveline failures have occurred on
heavy trucks in New Zealand, but by the grace of God, nobody else has been killed. To the best of our
knowledge, not a single one of these other failures, except for one investigated by us in 2007, which was
caused by metal fatigue in the gearbox bellhousing, its having been manufactured in China from grey cast
iron instead of the considerably more expensive malleable spheroidal graphite cast iron. Also, despite the
NZTA ‘s having a requirement that all such failures are to be reported on an LT 400 form, to the best of
our knowledge not a single LT400 form has been filed reporting such a driveline failure.
To ensure that this type of catastrophic failure never occurs again, it is imperative that the NZTA requires
the gearbox on every heavy truck in New Zealand to be fitted with a means to restrain it from sliding
rearwards to cause such a driveline failure.
It is our observation that practically every heavy truck fitted with an Eaton Roadranger gearbox has no
such restraint preventing the rearwards sliding described above.
By sending you this letter, and also attaching for you our letter dated 27 March 2019 to the Chief
Coroner, we now have a clear conscience should another such failure occur before the Coroner brings out
his findings.

Sincerely

PETER JAMES MORGAN
Date: 11 March 2019
Signed:

TIMOTHY HARRY SMITHSON
Date: 28 March 2019
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TIMOTHY HARRY SMITHSON

63 Mahana Road, Te Rapa, Hamilton 3200
New Zealand
Phone No: 027 288 6481
AGM / Assessco General & Marine
assessco.forensic@gmail.com
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May it please the Court:
After receiving the Supplementary Submission of Mr Gudsell, dated 31 January 2019, it became apparent
to us that as all of the barristers were of the view, more or less, that the original Findings of Coroner
Jamieson should stand, we needed to seek corroborating evidence to show absolutely conclusively that
the catastrophic failure was caused in the way that we had described on the final day of the hearing and in
our Summary Submission dated 21 September 2018.
Consequently, we searched through all of the photographs supplied to all parties on a CD ROM by NZ
Police officer Karl Bevin. We also looked for other relevant photographs. We report as follows:
Below is a photograph of an 1810 series slip-yoke, showing its blue plastic dust cover in place, and
leaning against the bottom (rear) end of the slip-yoke, its black elastomeric seal and threaded aluminium
nut, that fit between the drive-shaft and the rear end of the slip-yoke, keeping the grease in, and any
debris out, of the clearance between the mating splines:
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On 1 September 2018, Mr Smithson and I travelled to Pahiatua to inspect truck WL2640’s sister truck
WP9113. As recorded at the beginning of the last paragraph on page 11 of our Summary Submission
dated 21 September 2018, “Mr Smithson removed the plastic dust cover.” I observed Mr Smithson doing
this, and it wasn’t easy for him, as it was a very tight interference fit in the machined cylindrical recess at
the front of the slip-yoke. It was necessary for Mr Smithson to use a large-blade screwdriver and a mallet,
and punch the screwdriver through the thick wall of the plastic dust cover, in order to lever it from the
slip-yoke, and in doing so the plastic dust cover was effectively destroyed. On our return to Hamilton,
Mr Smithson obtained a new plastic dust cover from Jeff Peters Truck Parts and sent it to Pahiatua to the
owner of truck WP9113.
The conclusion to be drawn from this is that it is not possible for the plastic dust cover to be removed
from the yoke end of the slip-yoke without its being destroyed, unless it is pushed out from behind, either
by first removing the slip-yoke from the drive-shaft splines, or by pushing the slip-yoke rearwards a
sufficient distance for the drive-shaft splines to push the plastic dust cover out of the slip-yoke.
Photographs 220 and 221 from Chapter 6 of the CD ROM of the original NZ Police high-resolution
images supplied by Karl Bevin, show that during the catastrophe, the plastic dust cover was pushed out of
truck WL2640’s slip-yoke:
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Immediately below is photograph 134 from Chapter 3 of the CD ROM of the original NZ Police highresolution images supplied by Karl Bevin, showing the plastic dust cover from truck WL2640’s slip-yoke,
as it lay on the Southern Motorway immediately after the catastrophe:

From a portion of the image immediately above, the image immediately below is an enlargement:

As can be seen in the image immediately above, the plastic dust cover is undamaged, which is absolute
proof that it was pushed out of the slip-yoke by the front end of the drive-shaft before the drive-shaft was
impacted by the oscillating crucifix. Had bearing failure been the cause of the catastrophic failure, the
plastic dust cover would have either remained in place or been significantly damaged as it was somehow
wrenched out. Hence our description of the catastrophic failure is the only one plausible.
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In their Summary Submissions, all five of the barristers – Mr Gapes, Mr Wilkin, Mr McColgan, Ms Watt,
and Mr Gudsell – have claimed that our description of the cause of the catastrophic failure that resulted in
the decapitation of Mr Tavinor, as detailed in our Summary Submission dated 21 September 2018, was
convincingly discredited by the other five expert witnesses.
Admittedly, in the last paragraph on page 5 of our Summary Submission dated 21 September 2018, we
inadvertently omitted the two very important words “part of” before the words “our scenario” when we
wrote “On Monday 6 August and Tuesday 7 August 2018 – days one and two of the reconvened second
Coronial Inquiry, our scenario describing the cause of the failure was convincingly discredited by the
other five expert witnesses.”
We apologise for that omission. However, it ought to have been patently obvious to anybody who had
been present for all three days of the reconvened hearing – 6, 7 and 8 August 2018 – or who had properly
read our Summary Submission dated 21 September 2018, that we should have written “On Monday 6
August and Tuesday 7 August 2018 – days one and two of the reconvened second Coronial Inquiry, part
of our scenario describing the cause of the failure was convincingly discredited by the other five expert
witnesses.”
We note that we are not alone in inadvertently omitting a word or two. In his Summary Submission dated
19 October 2018, Mr Gapes omitted the word “worn” – or some such similar word – between the last two
words in the second line of his Clause 3.50 (b), as shown in the electronic image below:

Additionally, throughout his Summary Submission dated 19 October 2018, Mr Gapes incorrectly used the
phrase “bearing cap” instead of the correct phrase “bearing cup”. He also gave the date of the Summary
Submission of Mr Smithson and me as being 25 September 2018, when in fact it was 21 September 2018.
He made this error a total of 17 times – once at the bottom of page 2, four times at the bottom of page 5,
twice at the bottom of page 6, once at the bottom of page 9, twice at the bottom of page 14, three times at
the bottom of page 25, twice at the bottom of page 26, once at the bottom of page 27, and once at the
bottom of page 29.
We will now elaborate on our sincerely and honestly held opinions on the Summary Submissions of the
five barristers – Mr Gapes, Mr Wilkin, Mr McColgan, Ms Watt, and Mr Gudsell – in turn. These opinions
will be followed by our explanation as to why we sincerely and honestly believe that Mr Eric Stevens has
absolutely no credibility as an expert witness.
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1.

Mr Robert Gapes, the barrister acting for Fuso New Zealand

We note that in his Summary Submission dated 19 October 2018, Mr Gapes made no mention of the fact
that Mr Currie had conceded that Mr Marks’ Photograph No.1 showed that the remnant of lug remaining
was approximately 3 mm high. Mr Gapes also completely ignored the fact that as reported in our joint
Summary Submission dated 21 September 2018, Mr Smithson’s photograph shown on page 21 of that
Submission clearly showed that even had there been only a 3 mm remnant of the lug remaining and the
mechanic concerned had seated the bearing cup on top of it, it would not only have been physically
impossible for the mechanic concerned to have successfully tightened down the bearing strap, but also,
had the mechanic concerned attempted to do so, it would have been a convincing demonstration of his
own incompetence. Given the length of time during which the truck mechanics Messrs White and
Trembath had successfully carried out their service and repair duties at Roadlife Trucks, it is plainly
evident that neither of them could be accused of being that incompetent.
We note that in the Notes of Evidence from page 245, line 4, to page 247, line 15, where Mr Morgan was
cross-examining Mr Aaron Jones, Mr Jones’ scenario of the bearing cup’s exiting the slip-yoke was
predicated on his belief that bearing straps suffer the metallurgical phenomenon of plastic deformation
when first tightened down over a bearing cup and should therefore not be re-used. We further note that in
his Summary Submission dated 19 October 2018, Mr Gapes has completely ignored the fact that the
replicable, hard physical evidence-based tests performed by Mr Smithson on 15 August 2018 and
described in our Summary Submission dated 21 September 2018, pages 18, 19 and 20, showed
unequivocally that bearing straps do not suffer from plastic deformation when their retaining bolts are
correctly torqued down. This completely destroys Mr Jones’ scenario as to how the bearing cup exited the
slip-yoke.
We note that also in his Summary Submission dated 19 October 2018, Mr Gapes made no mention of any
response by Dr Gooch or Mr Jones to Mr Smithson’s invitation to them to comment on what
Mr Smithson identified as the rolling impact marks of the end splines of the driveshaft on the crucifix as it
oscillated at a rate of approximately 50 times per second, other than to state in Clauses 1.5 and 1.6:

With the greatest of respect, we submit that because neither Mr Gapes, nor anybody else, offered any
plausible explanation as to how the rolling impact marks of the end splines of the driveshaft came to be
on the crucifix as shown in Exhibit 17, to which Mr Smithson drew the Court’s attention on 8 August
2018, Mr Gapes had no basis for his claim that “there is clearly no merit in this new/amended theory, and
this new theory should be rejected”, and therefore it is Mr Gapes’ claim that should be rejected, not the
physical evidence shown in the photograph, Exhibit 17, of the rolling impact marks on the oscillating
crucifix where it was impacted by the front end of the drive-shaft splines.
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We note that also in his Summary Submission dated 19 October 2018, Mr Gapes wrote:

We note that neither Mr Gapes, nor Dr Gooch – whether in his Brief of Evidence or in his oral testimony
as recorded in the Notes of Evidence” – hazarded even so much as a guess as to just how the lug came to
be damaged. It is thus mere speculation on Dr Gooch’s part that the lug was damaged prior to the service
on 9 November 2000. Dr Gooch is pre-supposing that the mechanic(s) who carried out that service on
9 November 2000 were either so recklessly negligent that he or they failed to notice that the lug was so
severely damaged, or else were so recklessly negligent that he or they ignored that it was and installed the
bearing cup regardless.
Mr Gapes, in his Summary Submission dated 19 October 2018, went on in Clause 1.9 to state:

We note that Mr Gapes went on, in his Clause 1.9(b) above, to describe Dr Gooch as claiming that the
bearing cup (note that Mr Gapes, throughout most if not all of his Summary Submission, incorrectly
referred to the bearing cup as a bearing “cap”) either rode up onto or wore through the remainder of the
retaining lug, or was “installed on top of the remainder of the retaining lug, and was able to work its way
out”, despite Dr Gooch’s failing to refer to any plausible physical evidence to support his claim. It should
be noted that Dr Gooch made this claim before the concession by Mr Currie, elicited by Mr Smithson
during his cross-examination of Mr Currie on 8 August 2018 (the final day of the hearing) as recorded on
page 254 of the Notes of Evidence, lines 16, 17 and 18, that the height of the remnant of the retaining lug
– as clearly shown in Mr Marks’ photograph no. 1 – was approximately 3 mm.
Clearly, it would be physically impossible for the bearing cup to ride up the face of the remnant of the
retaining lug, because the bearing cup was being held in place by the bearing strap, unless there was a
forceful impact such as the impact of the crucifix on the end splines of the front of the drive-shaft, as
described and computer-modelled for Mr Smithson and me by Orion Marine Limited. Here is the URL
for that computer simulation: https://www.youtube.com/watch?v=1Iq3HYMUITs
Also, the alternative claim by Dr Gooch that the remnant of the lug was worn through is completely
negated by the physical evidence shown in Mr Marks’ photograph No.1.
Clearly, Dr Gooch’s alternative claim that the bearing cup was “installed on top of the remainder of the
retaining lug, and was able to work its way out” was also negated by the concession by Mr Currie, elicited
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by Mr Smithson during his cross-examination of Mr Currie on the afternoon of 8 August 2018, as
recorded in the Notes of Evidence on page 254, lines 16, 17 and 18, that the height of the remnant of the
retaining lug – as clearly shown in Mr Marks’ photograph no. 1 – was approximately 3 mm, as illustrated
below:

Just as it would be impossible to properly torque down the bearing retaining strap’s bolts when the
bearing cup is placed on top of an intact retaining lug, so too would it have been impossible to properly
torque down the bearing retaining strap’s bolts had the bearing cup been placed on top of the 3 mm to
4 mm high remnant of the retaining lug.
Perhaps if Dr Gooch had had sufficient practical experience and had himself actually re-assembled a halfyoke universal joint after a truck had been in a workshop for maintenance work, he would not have made
such nonsensical claims.
The foregoing description also negates modes of failure described separately by Mr Jones, Mr White,
Mr Currie and Mr Stevens.
Mr Morgan notes that throughout his career in engineering and teaching, from the time he first became an
engineering student, it has been his continual observations that those who have gained the highest
academic qualifications often display the least common sense.
On page 14 of the Notes of Evidence, Mr Smithson described aspects of the procedure to re-assemble a
half-yoke universal joint after, say, a gearbox or clutch service. Unfortunately, the Court’s notes of
evidence contain a few incorrect words, and therefore we have reworded and written down the procedure
in this submission as an aid to the Court:
1.

Install a bearing cup on each of two opposite crucifix journals.

2.

Using both hands, squeeze the cups towards each other to compress their dust seals.

3.

Place the crucifix with the bearing cups into the half-yoke, being sure to keep squeezing the
bearing cups towards each other so that the outer ends of the bearing cups slide between the
retaining lugs and become seated on the bottom of the U-shaped bearing cavities in the half-yoke.

4.

Place the bearing straps over the bearing cups, insert the bolts, and tighten to the specified torque
of 115 to 135 lb ft (156 to 183 Nm).

5.

Using a grease gun, apply fresh grease until the old grease stops coming out, showing that sufficient
fresh grease has been applied.

Note that when the above procedure is performed, the mechanic has the components in full view and
can see whether or not there is any damage to either of the retaining lugs, or indeed if he has seated
the bearing cups properly down in their cavities, nestling against their retaining lugs.
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The assertion by Mr Gapes that his two expert witnesses, Messrs Gooch and Jones, stated that one
retaining lug was damaged – as shown in Mr Marks’ photograph no. 1 – prior to truck WL2640’s service
on 9 November 2000, is not only speculative in that there is no photograph or physical evidence to
support it, but is also a horrible, unwarranted slur on the ability and integrity of Mr Aaron White and
Mr Vaughan Trembath, the two mechanics who performed that service on 9 November 2000.
It is our honestly and sincerely held opinion that Mr Gapes has shown in his Summary Submission that he
did not realise that the concession by Mr Currie, elicited by Mr Smithson during his cross-examination of
Mr Currie on the afternoon of the final day of the hearing, as recorded in the Notes of Evidence on page
254, line 16, 17 and 18, that the height of the remnant of the retaining lug – as clearly shown in
Mr Marks’ photograph no. 1 – was approximately 3 mm, had completely demolished not only his experts’
Briefs of Evidence, but also the Brief of Evidence of Mr Paul White. This, in our honestly and sincerely
held opinion, is ample evidence that in attempting to make his case he is completely out of his depth in
such technical matters. In our honestly and sincerely held opinion, Mr Gapes should have asked his two
experts to each write their own Summary Submissions regarding the now identified rolling impact marks
on the oscillating crucifix where it impacted the front end of the drive-shaft splines.
In our honestly and sincerely held opinion, Mr Wilkin should have asked Mr Currie to do the same.
Notwithstanding the claim by Mr Currie that the impact force resulting from the rolling impact of the
crucifix on the splines on the front end of the drive-shaft would, in his opinion, have been in the wrong
direction, the front universal joint assembly, when so forcefully impacted, will fail at its weakest
component, which is of course one or other of the two bearing straps.
Just as we demonstrated in our joint summary submission dated 21 September 2018 that the claim by
Dana Spicer that the bearing straps should not be re-used was mere marketing hyperbole, made with the
surreptitious goal of selling more bearing straps, so too is Dana Spicer’s claim that the re-use of bearing
straps can lead to the catastrophic failure of the universal joint itself.
We repeat, it is physically impossible for bearing failure alone to cause a heavy truck’s front universal
joint to catastrophically disintegrate. Indeed, every heavy truck mechanic we have talked to about this
case – and there have been many, over the course of the almost 12 years that have elapsed since we
commenced our investigation of the reasons for the death of Mr Tavinor – has scoffed at the original
findings, saying that they are physically impossible. It is noteworthy that in his Summary submission
dated 19 October 2018, Mr Gapes, in Clause 2.4, essentially pointed out that Fuso NZ agreed with us,
when he wrote that “Fuso NZ points out that, contrary to the view at the first inquest, the components
would not have failed purely because of wear and tear consequent upon the components’ duty (assuming
that is intended to mean the components’ expected normal duty).10”
(10 Reserved findings of Coroner M Jamieson dated 22 July 2003, page 11, paragraph 21.3.)

It has always been our contention that the universal joint catastrophically failed due to a sudden highenergy event, and that bearing failure was merely coincidental to the failure, not the cause of the failure.
It should be noted that on Wednesday 8 August 2018, at the conclusion of the hearing, Mr Keith
Andrews, whose company had by his own admission borne a cost well in excess of $500,000 in engaging
Simpson Grierson to represent it at the Second Inquest, rushed over to Mr Smithson, whom he had been
up against in civil litigation on numerous occasions in the past, and always having to succumb to the
physical evidence put forward by Mr Smithson, put one hand on Mr Smithson’s shoulder, the other
shaking him by the hand, and warmly congratulated him, exclaiming “Unbelievable! Wow! Well done,
Tim!” or words to that effect. In our honestly and sincerely held opinion, Mr Andrews would not have
done that had he not been convinced that Mr Smithson had at last provided the true reason why that
universal joint had disintegrated, killing Mr Tavinor. Mr Andrews, it should be noted, is a multi10

millionaire businessman who began his working life as an automotive mechanic, and worked for several
years as a heavy truck mechanic before starting his own business, therefore well understood all of the
evidence and arguments presented at the Second Inquest.
We again remind all of the barristers associated with the Tavinor incident that a Coronial Inquiry is
supposed to be an inquisitorial process, not an adversarial one. A Second Coronial Inquiry is held to
explore the existing original evidence as well as all and any new evidence. The outcome is simply one of
the expert witnesses identifying the physical evidence and the Coroner basing the Findings on the
identified physical evidence. Also, the Coroner may make some recommendations regarding further
safety in driveline design.
On further analysis, given Mr Stevens’ knee-jerk comments, without any analysis whatsoever, that the
indentations on the crucifix have “paint” in them, we note that the “paint” is simply an overspray of acid
etch zinc-rich primer applied to the tubular steel drive-shaft prior to its being finally painted, prior to final
sign-off and release to the client.
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2.

Mr Roger Wilkin, the barrister acting for the NZTA

It is our sincerely and honestly held opinion that in his Summary Submission, Mr Wilkin told a ‘porkie’
in a blatant attempt to pervert the course of justice.
Here is an electronic scan of the incriminating part of the text of Mr Wilkin’s Summary Submission to the
Coroner, dated 19 October 2018:

“MS” is Mr Wilkin’s abbreviation for “Morgan and Smithson”.
It is noteworthy that Mr Wilkin resorted to what in our sincerely and honestly held opinion is a typical
lawyer’s strategy of surreptitiously changing the wording he used: Mr Stevens’ knee-jerk comment was
that the marks on the crucifix are forging defects, whereas in his final sentence in the excerpt above,
Mr Wilkin swapped “forging defects” for “forging marks”, which are something else entirely, and are not
even close to forging defects. In fact, forging marks originate on the surface of the forging die, and are
transmitted to the surface of the forged component via the surface of the forging die. Any forging marks
on a forged component are simply mirror images of any marks on the forging die used, and are of no
significance whatsoever.
To paraphrase Mr Wilkin, it is noteworthy that in the Coroners Court on 8 August 2018, Mr Stevens
made his ‘knee-jerk’ comment that the marks on the crucifix were forging defects and offered no
evidence or analysis as to whether or not such forging defects occur, whether commonly or uncommonly,
other than to assert that the marks in question were forging defects.
It is also noteworthy that on 8 August 2018 in the Coroners Court, the last day of the hearing of evidence,
neither Mr Currie, nor Dr Gooch, nor Mr Jones, nor Mr White, made any comment whatsoever about the
impact marks on the crucifix to which their attention had been drawn by Mr Smithson, despite his
specifically inviting each of them by their first names to make a comment – as recorded in the Notes of
Evidence.
It is our sincerely and honestly held opinion that Mr Wilkin’s use of the word “typically”, coupled with
his clumsy attempt at deception in his use of the phrase “forging marks” in place of the phrase “forging
defects” as used by Mr Eric Stevens in the Coroners Court on 8 August 2018, was carefully chosen
language designed to give the impression that the NZTA understands that a majority of such 1810 series
Spicer crucifixes have forging defects, without – in a strictly legal sense – actually doing so. It is our
sincerely and honestly held opinion that this was a blatant attempt by Mr Wilkin to mislead the Coroner
into believing that the driveshaft end spline teeth rolling imprint marks on the crucifix as shown in
Mr Stevens’ photograph that became Exhibit 17, are merely forging defects, and thus it was a blatant
attempt to pervert the course of justice.
Consequently, on 1 November 2018 Mr Morgan filed a request to Mr Wilkin under the Freedom of
Information Act 1982, with text as follows:
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Mr Wilkin, I note that in paragraph 83 of your Summary Submission to Coroner
Matenga, dated 19 October 2018, you wrote:
“MS, in their summary submission, deride Mr Stevens’ comment that the marks are
forging defects.69 However, they provide no evidence as to whether or not such
forging defects occur, whether commonly or uncommonly, other than to assert that
they don’t. As the Agency understands it, forging marks may typically be found on
such components.”
I note your use of the word “typically”.
What the Cambridge English Dictionary says on the word “typically” may be found at this URL:
https://dictionary.cambridge.org/dictionary/english/typically
It is therefore perfectly clear that you implied in your Summary Submission to Coroner Matenga
that as the Agency understands it, forging defects are very common on 1810-series crucifixes.
I now invoke the Official Information Act 1982 and request that:
1. You provide me with the raw data, and the source or sources of that raw data, upon which
the NZTA came to such a conclusion, and
2. You provide me with a copy of all written communication between yourself and Mr Bruce
Currie pertaining to your writing your Summary Submission to Coroner Matenga.

Before receiving a reply to his OIA request, on 16 November 2018 Mr Morgan sent a further email to
Mr Wilkin, with the following text:
“Mr Wilkin
To help you with your answers to my request under the Official Information Act 1982 (OIA), I asked
Mr Smithson to go to the parts store at Jeff Peters Truck Parts in Hamilton and inspect and photograph
some 1810 series and 1710 series crucifixes.
He has reported to me that he selected five of these at random, opened the boxes and inspected them.
Mr Smithson reported to me that not one of the five had any forging defects. He photographed each
crucifix, three from one side and two from the other side. Three of the crucifixes are 1810 series, and two
are 1710 series.
Attached are Mr Smithson’s five photographs. As you can see, not a single one of them shows any
forging defects. These photographs provide some evidence that refutes your contention in paragraph 83 of
your Summary Submission that “MS” (i.e., Morgan and Smithson), “in their summary submission, deride
Mr Stevens’ comment that the marks are forging defects.69 However, they provide no evidence as to
whether or not such forging defects occur, whether commonly or uncommonly, other than to assert that
they don’t. As the Agency understands it, forging marks may typically be found on such components.”
One would therefore expect your use of the word “typically” to mean that of the five crucifixes chosen at
random and examined by Mr Smithson, at least three could be expected to have forging defects.
It is now over to you to provide Coroner Matenga – and us – with your evidence, in the form of
photographs of a random sample of at least 10 new 1810-series or 1710-series Spicer crucifixes, with
more than half of them having forging defects similar to the rolling impact marks on the crucifix from
truck WL2640, as shown in Mr Eric Stevens’ photograph that became Exhibit 17.
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Mr Smithson advises that he has access to additional crucifixes that various suppliers hold in stock, to
randomly select, inspect and photograph many more of them, both 1810 series and 1710 series, and report
those findings to Coroner Matenga if required to do so.
Further, Mr Smithson has commented regarding the manufacture of components by the metal forging
process, and subsequent machine finishing process:
"All finished components are put through a stringent ultrasonic material testing process: Ultrasonic inspection (UT) is a non-destructive test method that utilises high-frequency sound
waves to detect cracks and other defects in both raw materials and manufactured parts. It can also
be used to determine a material's thickness, such as measuring the wall thickness of a pipe.
In the process of production, all items are subjected to Magnetic Particle Non- Destructive
Inspection Testing by highly sensitive electronic video scanning as they are processed to signoff
and being packaged for distribution to customers worldwide.
Components that are identified as having any irregularities or stress raisers are removed to
selected areas, for supply firstly to military vehicle and equipment production, as such vehicles are
deemed to be low-hour-use vehicles having a short life expectancy. Components deemed unfit for
even military use are scrapped for recycling of such material.
Manufacturers do not release into the marketplace items that are defective, being outside the
manufacturer’s production standards, as this would leave them exposed to liability for such
defective products."
As shown on his CV, for many years Mr Smithson has held a practicing certificate in non-destructive
testing of materials and manufactured components. He has considerable practical experience in such
testing, and the subsequent removal from service of components damaged during accidents, for very
sound and necessary safety reasons.

Mr Smithson’s five photographs are reproduced below:
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Not one of the five crucifixes chosen at random and examined and photographed by Mr Smithson, of
course, shows any sign of forging defects.”
On 29 November 2018, Mr Morgan received by email attachment a pdf file, being the NZTA’s response
to his OIA request.
On the following two pages are electronic scans of each of the two pages of that response:
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The URL given in the NZTA’s response reproduced above is:

http://i.ebayimg.com/images/i/272410974281-0-1/s-l1000.jpg
The photograph shown in that jpg file is reproduced on the following page:

19

There are no forging defects on the crucifix shown in the above photograph, and no forging marks even
remotely similar to the spline tooth marks showing on the crucifix of truck WL2640 (Exhibit 17 in the
20

second Coronial Inquiry), just as there were none on the five crucifixes randomly chosen and
photographed by Mr Smithson.
It is our sincerely and honestly held opinion that this vindicates our assertion that this was a blatant
attempt by Mr Wilkin to mislead the Coroner into believing that the drive-shaft end spline teeth rolling
imprint marks on the crucifix as shown in Mr Stevens’ photograph that became Exhibit 17, are merely
forging defects, and thus was a blatant attempt to pervert the course of justice. As such, it is our sincerely
and honestly held opinion that Mr Wilkin is guilty of conduct unbecoming of a member of the legal
profession.
One thing that Mr Wilkin failed to mention in his summary submission was that on the final day of the
hearing, Wednesday 8 August 2018, Mr Smithson’s cross-examination of Mr Currie, as recorded on page
254 of the Notes of Evidence, lines 16, 17 and 18, elicited a concession from Mr Currie that Mr Marks’
Photograph No.1, dated 18 March 2003, showed that the remnant of lug remaining was approximately
3 mm high, not the 1 mm high as previously claimed by the Expert Witnesses, which rendered the
original findings of Coroner Jamieson, as well as the claims in the Briefs of Evidence of himself, and
Messrs White, Jones, Gooch and Stevens, as being physically impossible, as they required two different
pieces of metal to be in the same place at the same time.
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3.

Mr Scott McColgan, the barrister acting for the New Zealand Police

The following is an electronic scan of the very brief Summary Submission made by Mr McColgan:

It is noteworthy that Mr McColgan was not present in the Court on 8 August 2018, the final day of the
hearing, and neither was police officer Mr Karl Bevin. Both had been present on the previous two days.
How Mr McColgan, having read the Notes of Evidence and the joint Summary Submission I made with
Mr Smithson, could make the extraordinary claim that “The theories as to cause advanced by Messrs
Smithson and Morgan have been ‘convincingly’ discredited” is beyond our comprehension, without
qualifying what part of the evidence he is discrediting and writing about.
It is our sincerely and honestly held opinion that in making such an outrageous, clearly false claim in
isolation without explanation of the particular sections of evidence, Mr McColgan is guilty of conduct
unbecoming of a member of the legal profession.
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4.

Ms Esther Watt, the barrister acting for Eaton Corporation

The following is an electronic scan of the very brief Summary Submission made by Ms Watt:

How Ms Watt, having presumably read the Notes of Evidence and the joint Summary Submission I made
with Mr Smithson, dated 21 September 2018, could make the extraordinary claim that “Messrs Smithson
and Morgan have advanced a number of different theories as to the cause of the incident. Each of those
has been discredited by the evidence” is not only beyond our comprehension, but it is also patently
untrue.
It is our sincerely and honestly held opinion that in making such an outrageous, clearly false claim,
Ms Watt is guilty of conduct unbecoming of a member of the legal profession.
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5.

Mr Chris Gudsell QC, Crown Counsel assisting Coroner Matenga

The following is an electronic scan of paragraph 6 of Mr Gudsell’s Summary Submission dated
31 January 2019:

Mr Gudsell’s statement that “Messrs Smithson and Morgan have advanced their own theory as to the
cause of the driveshaft failure …” is an obfuscation. On Wednesday 8 August 2018 at the Second Inquest,
Mr Smithson identified indisputable physical evidence on the rearwards face of the crucifix, shown in
Mr Stevens’ photograph (labelled Exhibit 17) from the original Inquest. This is not a “theory” as claimed
by Mr Gudsell. Rather, it is a photograph showing the actual physical evidence that the oscillating (at
50 Hz) crucifix impacted the teeth on the front end of the drive-shaft’s machined face and splines, as there
is simply no other possible way that those teeth indentation marks could have been made on the crucifix.
Mr Gudsell’s claim that “This theory is rejected by all other parties.16” is a demonstrably false claim,
because Mr Gapes’ paragraph 1.6 refers to claims and events preceding the dramatic revelation by
Mr Smithson on 8 August 2018.
So far, only Mr Stevens and Mr Currie – through Mr Wilkin – have claimed that the marks on the crucifix
are forging defects. As shown earlier in Part 3 of this submission, I have thoroughly discredited Messrs
Wilkin and Currie’s claims in that regard.
In his footnote no. 16, Mr Gudsell refers us to Mr Gapes’ paragraph 1.6, an electronic scan of which
follows:

The expert witnesses in the present inquiry other than Messrs Smithson and Morgan were Messrs Currie,
Gooch, Jones, Stevens and White. They definitely did not demonstrate that “the universal joint failed
because of bearing failure.” Rather, that was their unsubstantiated contention. However, as Mr Smithson
and I have repeatedly pointed out, their contention is physically impossible; i.e. it defies the laws of
physics, because it requires two different pieces of metal – namely a bearing cup and its retaining lug – to
be in the same place at the same time, as the bearing cup magically ‘passed through’ the bearing cup’s
retaining lug.
Besides, Mr Gudsell has surreptitiously omitted the facts of the dramatic events of Wednesday 8 August
2018, the final day of the hearing of evidence, when Mr Smithson introduced Mr Stevens’ 2003
photograph of the crucifix, which became Exhibit 17. Mr Smithson invited Messrs Currie, Gooch, Jones,
Stevens and White to comment on the marks clearly showing on the front face of the crucifix, and only
Mr Stevens did so, claiming – in what we perceived to be a knee-jerk reaction – that the marks are forging
defects.
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We have checked the almost 100 files included on the USB memory stick sent by the Coronial Office to
all parties to the Second Inquest. We have confirmed that Mr Stevens’ 2003 photograph of the crucifix,
which became Exhibit 17, was – no doubt inadvertently – omitted from that USB memory stick.
This, then, explains why the other five experts, together with all of the barristers, and we suspect the
Coroner and his assistant the Court Registrar Ms Chalklen, were nonplussed when on Wednesday 8
August 2018 Mr Smithson unexpectedly confronted them with Mr Stevens’ photograph, taken by him on
23 November 2002, that became Exhibit 17. The Notes of Evidence recorded the kerfuffle in the Court as
this photograph – with the assistance of Mr Smithson – was eventually retrieved from the Coroners
Court’s records.
The claim by Fuso’s counsel, Mr Gapes, in his paragraph 1.6 (referred to by Mr Gudsell and reproduced
on the previous page), is demonstrably false, and makes no reference to the fact that Mr Stevens’
photograph, Exhibit 17, shows the physical evidence that the oscillating (at 50 Hz) crucifix impacted the
teeth on the front end of the drive-shaft. On the last day of the Second Inquest, when Mr Smithson crossexamined Mr Currie on what Mr Marks’ photograph no. 1 showed, Mr Currie conceded that that
photograph showed that the remnant of the lug was approximately 3 mm high. This was recorded on page
254 of the Notes of Evidence, on pages 16, 17 and 18. This concession by Mr Currie, coupled with our
demonstration that the bearing strap never suffers plastic deformation, proved unequivocally that it would
have been physically impossible for the bearing cup to have slid over the remnant of the lug, effectively
destroying the speculative theory, commonly held to be true by all of the expert witnesses in the First
Inquest, and all of the expert witnesses in the Second Inquest except for us, that the bearing cup slid over
the remnant of the lug and exited the yoke, releasing the crucifix to subsequently decapitate Mr Tavinor.
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6. Mr Eric Stevens’ lack of credibility as an expert witness
We will now explain why we are of the sincerely and honestly held opinion that by his own actions – as
illustrated by the facts from one particular case in which Mr Morgan exposed Mr Stevens as either
incompetent or a liar – Mr Stevens can have no credibility whatsoever as an expert witness. As the
records of the original Inquest show, it was the testimony of Mr Eric Stevens that led the other two
original Expert Witnesses to come to a consensus with him and advise Coroner Jamieson to accept
Mr Stevens’ ‘bearing failure theory’ as correctly describing the reason for the catastrophic failure that
resulted in the decapitation of Mr Tavinor.
It is our sincerely and honestly held opinion that as far back as 2005, Mr Eric Stevens by his own actions
thoroughly destroyed any credibility he may previously have had as an Expert Witness. Mr Stevens had
been engaged as an expert witness in a case involving the failure of a Volvo marine diesel engine, the
camshaft of which had snapped in two as a result of a torsional fatigue failure after just 1200 hours of
operation. Mr Stevens had written in two separate Briefs of Evidence for the High Court, as follows:
10.

The ultimate failure of the camshaft and hence of the engine was brought about by the
increased camshaft driving loads arising from the progressive seizing of the valve rockers
on their mounting shaft.

11.

The valve rockers seized as a result of lubrication problems arising from the exhaustion in
service of the chemical additives upon which all modern engine oils rely.

12.

The chemical additives in the oil were exhausted as a result of the plaintiff operating a
program of extended oil change intervals which significantly exceeded the oil change
intervals recommended by Volvo.

Subsequently, Mr David Rickards, the owner of the vessel engaged, Mr Morgan to inspect the engine
components and write a brief of evidence explaining why the camshaft had broken in two. When
Mr Morgan inspected the engine, he found that quite contrary to what Mr Stevens had written in each
Summary of Conclusions, the valve rockers had never been seized on their mounting shaft. On the
contrary, the plain bearing surfaces of the rockers and mounting shaft were in pristine condition and the
valve rockers rotated freely on their mounting shaft, just as they were designed to do. There was no sign
of excessive wear or any other evidence characteristic of seizure.
Furthermore, when Mr Morgan inspected the vessel’s log, he found that the camshaft had catastrophically
broken in two only 40 engine hours past the previous oil change. Clearly, there had been absolutely
nothing wrong with the lubricating properties of engine oil that was only 40 engine hours old, given that
the oil change interval recommended by Volvo was 100 engine hours.
Clearly, given the aforementioned facts, there must have been some other significant reason for the
camshaft to have catastrophically broken in two. Clearly, what Mr Stevens had written in his Brief of
Evidence was simply not true and was not consistent with the physical evidence. I found it difficult to
believe that a professional engineer who claims to have examined thousands of engines during the course
of his extensive career could be so mistaken. I completed my inspection of the engine, and demonstrated
that aligning the six equispaced groups of damaged teeth on both the camshaft timing gear and the gear
that drives the fuel pump, which the physical evidence clearly showed was the only possible way they
could have been aligned when the engine was running, showed conclusively that the camshaft timing
gear, and only this gear, had been installed in the ‘two teeth retarded’ position. This explains how the
engine was able to run while each inlet valve and each exhaust valve was opening and closing so late that
the exhaust valves were struck by the pistons just before the exhaust valves had completed their closing
motion. None of the damage to the teeth on the engine’s internal gears could possibly have been due to
lack of proper maintenance or other negligence on the part of the Rickards. This was conclusive proof
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that the catastrophic failure of the camshaft was due to the fact that the engine’s pistons had been
impacting its exhaust valves because the camshaft timing gear had been installed by either the
manufacturer or suppliers in the ‘two teeth retarded’ position.
Mr Smithson, who had also examined the engine components and had come to the same conclusion as I
had, had the innovative idea to remove a fuel injector nozzle and insert a small LED (light emitting diode)
in its place, further machined a small 10 mm diameter hole in the engine block and through the cylinder
liner. He inserted a small laparoscope camera to record on his laptop a movie of the operation of the
components at the top of the engine’s No. 1 cylinder as he manually rotated the crankshaft. The movie
shows an exhaust valve being struck by a piston just before the exhaust valve reaches its seat at the end of
its motion. Here is the link to the video on YouTube that shows the inner workings of the Rickards’
Volvo diesel engine: KAD 43 P Volvo Penta Marine Engine June 3, 2011.wmv
The video clearly shows one of the engine’s exhaust valves (in the No. 1 cylinder) being struck by the
No. 1 piston just before the exhaust valve closes. Note that light can clearly be seen between the valve
and the valve seat at the instant it is struck. The valve that can be seen in the background is the No. 1
cylinder’s inlet valve.
The above ought to demonstrate that Mr Stevens in his engineering career acted as a ‘hired gun’ who
concocted ‘evidence’ in order to get his client ‘off the hook’. In this Coronial Inquiry, his first client was
the insurance company for Mr Jim Wilkinson, the transport engineer originally charged by the NZ Police
with the manslaughter of John Edward Tavinor. This, of course, was in absolute contravention of the
Code of Conduct for Expert Witnesses, as well as the code of conduct for the professional body for the
profession of engineering in New Zealand.
Therefore, it is not surprising to us that Mr Stevens, on the final day of this Inquiry, 8 August 2018, made
a knee-jerk reaction and stated that the rolling impact marks on the crucifix were merely “forging
defects”. Such a remark ranks right “down there” with his bogus claim that the lubricating properties of
the oil in that Volvo diesel engine were exhausted, even though the vessel’s log – to which Mr Stevens
had access – showed that only 40 engine hours had elapsed since the engine oil had been changed.
Mr Eric Stevens by his own actions thus thoroughly destroyed any credibility he may previously have had
as an Expert Witness.
Mr Morgan documented the whole sordid saga of the Rickards’ diesel engine failure and sent it to the
Canterbury Earthquakes Royal Commission, as his submission on the role of professional societies in the
engineering sector. Unfortunately, it would appear that not one of the commissioners took the time to read
it. That submission until recently was on the Internet at this URL:
https://canterbury.royalcommission.govt.nz/documents-by.../ENG.MOR.0001.pdf
However, a trial has revealed that it is no longer available, so anybody wishing to read it need only email
Mr Morgan at pjm.forensic.eng@gmail.com requesting a copy, and he will promptly email it to the
requester.
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Given that
1. On the final day of the hearing, Wednesday 8 August 2018, Mr Smithson’s cross-examination
of Mr Currie elicited a concession from Mr Currie that Mr Marks’ Photograph No.1 showed
that the remnant of lug remaining was approximately 3 mm high, which rendered the original
findings of Coroner Jamieson, as well as the claims in the Briefs of Evidence of himself, and
also Messrs White, Jones, Gooch and Stevens, as being physically impossible, because they
required two different pieces of metal to be in the same place [i.e., physical space] at the same
time, while being clamped and immobilized by the retaining strap, and
2. On the final day of the hearing, neither Mr Currie, nor Dr Gooch, nor Mr Jones, nor Mr White
– three of the expert witnesses – gave any response whatsoever to Mr Smithson’s invitation to
them to comment on what Mr Smithson identified as the rolling impact marks of the end
splines of the driveshaft on the crucifix as it oscillated at a rate of approximately 50 times per
second,
With the greatest of respect, it is therefore our sincerely and honestly held opinion that rather than
concluding the hearing on 8 August 2018, it would have been preferable for Coroner Matenga to have
adjourned the hearing until Monday 13 August 2018, and asked Messrs Currie, Gooch, Jones and White
to each prepare a submission to present on that day, detailing
(a)

their opinion on how the marks came to be on the crucifix, as shown in Exhibit 17, and

(b)

their opinion on the implications to the veracity of their respective briefs of evidence of the
admission by Mr Currie that the remnant of the lug was approximately 3 mm high.

However, like all of those present, Your Honour is only human. We have no hesitation in confessing that
by the end of the hearing, intense as it was, our brains were completely fazed out! (Or, in the vernacular –
fonged to some degree.)
C’est le vie! We all have no alternative other than to make the best of what we’ve got, and that’s what we
sincerely and honestly believe we have done.
Let none of us forget how true it is that reason is the soul not only of all justice, but also of all
engineering.

Conclusion
We sincerely and honestly believe that this Supplementary Submission, together with our Summary
Submission dated 21 September 2018, describes unequivocally that the cause of the catastrophic failure of
the front universal joint is as summarised below:
1. All 12 of the M10 bolts fastening the gearbox bellhousing to the engine bellhousing came loose,
allowing the gearbox to vibrate and slide rearwards sufficiently far for the front universal joint’s
crucifix, which was oscillating at a frequency of approximately 50 cycles per second through the
driving angle of approximately 10 degrees, to impact the front end of the drive-shaft splines.
2. The extreme force of the impact between the crucifix and the drive-shaft splines caused the front
universal joint to suddenly catastrophically disintegrate, causing the 14-kg slip-yoke to be flung
out from under the truck, bounce off the road surface, fly over the median barrier, pass through the
windscreen of Mr Tavinor’s Mazda ute, and decapitate him.
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At this point we wish to point out that two corrections need to be made to our Summary Submission dated
21 September 2018, regarding incorrect page and line numbers, as follows:
On page 18, line 3 – “page 145, line 6” should be corrected to “page 148, line 13”,
and on page 20, “page 145, line 22” should be corrected to “page 148, line 29”.
We sincerely and honestly believe that in order to prevent similar such catastrophic failures in heavy
transport trucks, their gearboxes must be properly restrained from sliding rearwards should a gearbox ever
become detached from an engine, as happened in the Tavinor case.
Perhaps Your Honour may wish to make further enquiries of Mr Tony Robinson, a senior engineer with
Dana Spicer Australia, who when recently telephoned by Mr Smithson, admitted that catastrophic failures
such as the Tavinor one, but fortunately not resulting in fatalities, are not unknown in Australia.
Mr Robinson confirmed that the tell-tale signature for such catastrophic failures is the pushing out of the
slip-yoke’s plastic dust cover by the end of the drive-shaft.

Signed:

PETER JAMES MORGAN
Date: 18 February 2018
Signed:

TIMOTHY HARRY SMITHSON
Date: 18 February 2018
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